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Presidential Documents

Title 3—

The President

Proclamation 8907 of November 20, 2012

National Child’s Day, 2012

By the President of the United States of America

A Proclamation

All children deserve the chance to follow their passions, chase their dreams,
and pursue their fullest measure of happiness. On National Child’s Day,
we celebrate the innumerable ways our sons and daughters have enriched
our lives, and we rededicate ourselves to helping them achieve excellence
in everything they do.

America’s success in the 21st century depends on our ability to give our
children the best education possible. By providing the critical foundation
for academic achievement, parents, families, and community groups play
an essential part in fulfilling that mission. To bolster their efforts, my Admin-
istration has partnered with States and communities across our country
to build more pathways to opportunity for our students. We launched Race
to the Top, a national competition to improve our schools that has helped
encourage nearly every State to raise education standards. We have strength-
ened early childhood education to help prevent achievement gaps before
they start. We have invested in math and science education, redoubled
efforts to turn around struggling schools, and expanded financial aid to
help make higher education something every family can afford. And moving
forward, we will keep working to ensure all our children have the skills
they need to achieve their highest ambitions.

In order to thrive in school and grow up strong, our children need a
healthy start in life that includes nourishing meals and regular physical
activity. Every day, parents and guardians are taking up that important
task by making healthy choices for their kids. Schools are finding innovative
ways to provide nutritious food for their students, and communities are
coming together to help young people lead healthier lives right from the
start. As these groups fulfill their responsibilities to our children, my Admin-
istration is striving to fulfill ours through efforts like First Lady Michelle
Obama’s Let’s Move! initiative, which aims to solve the problem of childhood
obesity within a generation, and the Affordable Care Act, which has expanded
preventive services for children and ensured health coverage for millions
of young adults.

High-quality education and health care are essential to giving our children
the future they deserve. As we take this opportunity to honor our sons
and daughters, let us reaffirm that no matter what challenges lie ahead
of us, providing the best for our children will always be our first priority.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim November 20, 2012,
as National Child’s Day. I call upon all citizens to observe this day with
appropriate activities, programs, and ceremonies, and to rededicate ourselves
to creating the bright future we want for our Nation’s children.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this twentieth day
of November, in the year of our Lord two thousand twelve, and of the
Independence of the United States of America the two hundred and thirty-

seventh.

[FR Doc. 2012-28807
Filed 11-26-12; 8:45 am]
Billing code 3295-F3
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Proclamation 8908 of November 20, 2012

Thanksgiving Day, 2012

By the President of the United States of America

A Proclamation

On Thanksgiving Day, Americans everywhere gather with family and friends
to recount the joys and blessings of the past year. This day is a time
to take stock of the fortune we have known and the kindnesses we have
shared, grateful for the God-given bounty that enriches our lives. As many
pause to lend a hand to those in need, we are also reminded of the indelible
spirit of compassion and mutual responsibility that has distinguished our
Nation since its earliest days.

Many Thanksgivings have offered opportunities to celebrate community dur-
ing times of hardship. When the Pilgrims at Plymouth Colony gave thanks
for a bountiful harvest nearly four centuries ago, they enjoyed the fruits
of their labor with the Wampanoag tribe—a people who had shared vital
knowledge of the land in the difficult months before. When President George
Washington marked our democracy’s first Thanksgiving, he prayed to our
Creator for peace, union, and plenty through the trials that would surely
come. And when our Nation was torn by bitterness and civil war, President
Abraham Lincoln reminded us that we were, at heart, one Nation, sharing
a bond as Americans that could bend but would not break. Those expressions
of unity still echo today, whether in the contributions that generations
of Native Americans have made to our country, the Union our forebears
fought so hard to preserve, or the providence that draws our families together
this season.

As we reflect on our proud heritage, let us also give thanks to those who
honor it by giving back. This Thanksgiving, thousands of our men and
women in uniform will sit down for a meal far from their loved ones
and the comforts of home. We honor their service and sacrifice. We also
show our appreciation to Americans who are serving in their communities,
ensuring their neighbors have a hot meal and a place to stay. Their actions
reflect our age-old belief that we are our brothers’ and sisters’ keepers,
and they affirm once more that we are a people who draw our deepest
strength not from might or wealth, but from our bonds to each other.

On Thanksgiving Day, individuals from all walks of life come together
to celebrate this most American tradition, grateful for the blessings of family,
community, and country. Let us spend this day by lifting up those we
love, mindful of the grace bestowed upon us by God and by all who
have made our lives richer with their presence.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim Thursday, November
22, 2012, as a National Day of Thanksgiving. I encourage the people of
the United States to join together—whether in our homes, places of worship,
community centers, or any place of fellowship for friends and neighbors—
and give thanks for all we have received in the past year, express appreciation
to those whose lives enrich our own, and share our bounty with others.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this twentieth day
of November, in the year of our Lord two thousand twelve, and of the
Independence of the United States of America the two hundred and thirty-

seventh.

[FR Doc. 2012-28808
Filed 11-26-12; 8:45 am]
Billing code 3295-F3
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2012—0898]
RIN 1625-AA08

Special Local Regulations; 2012

Holiday Boat Parades, Captain of the
Port Miami Zone; FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing five special local
regulations during the month of
December for holiday boat parades
which are scheduled to occur on the
navigable waterways in vicinities of Fort
Lauderdale, Pompano Beach, Palm
Beach, Boynton Beach, Delray Beach,
and Miami, Florida. These special local
regulations are necessary to protect the
public from the hazards associated with
marine parades. The special local
regulations consist of a series of moving
zones, to include buffer areas, around
participant vessels as they transit the
navigable waters of the United States
during these events. Persons and vessels
that are not participating in the marine
parade are prohibited from entering,
transiting through, anchoring in, or
remaining within any of the regulated
areas unless authorized by the Captain
of the Port Miami or a designated
representative.

DATES: This rule is effective from 12:01
a.m. on December 1, 2012 until 11:30
p.m. on December 31, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012—-0898. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click

“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Junior Grade Mike H.
Wu, Sector Miami Prevention
Department, Coast Guard; telephone
(305) 535-7576, email

Mike.H. Wu@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

On November 8, 2012, the Coast
Guard published a Notice of Proposed
Rulemaking (NPRM) entitled USCG—
2012-0898 in the Federal Register (77
FR 2012—-66938). No comments on the
proposed rule were received. No Public
meeting was requested, and none was

held.

B. Basis and Purpose

(a) The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233.

(b) The purpose of the rule is to
provide for the safety of life on the
navigable waters during the holiday
boat parades in the Captain of the Port
Miami Zone.

C. Discussion of the Final Rule

The Coast Guard did not receive any
comments to the proposed rule, and no
changes were made to the regulatory
text.

Multiple marine parades are planned
for the 2012 holiday season throughout
the Captain of the Port Miami Zone. The
Coast Guard is establishing five special
local regulations for marine parades
during the month of December, 2012
within the navigable waters of the
Captain of the Port Miami Zone. The

special local regulations are listed
below.

1. Fort Lauderdale, Florida. On
December 15, 2012, Winterfest, Inc. is
hosting the Seminole Hard Rock
Winterfest Boat Parade on the New
River and the Intracoastal Waterway in
Fort Lauderdale, Florida. The marine
parade will consist of approximately
120 vessels, and will begin at Cooley’s
Landing Marina and transit east on the
New River, then head north on the
Intracoastal Waterway to Lake Santa
Barbara. A special local regulation was
previously promulgated at 33 CFR
100.701, however, the promulgated
regulation does not extend the special
local regulation into the New River, nor
does it provide sufficient detail
regarding the regulation for the marine
parade. Therefore, the special local
regulation set forth in 33 CFR 100.701
is inapplicable for this year’s marine
parade. The special local regulation
consists of a moving zone that will
include a buffer zone extending 50
yards ahead of the lead parade vessel,
50 yards astern of the last participant
vessel, and 50 yards on either side of the
parade. Notice of the special local
regulation will be provided prior to the
marine parade by Local Notice to
Mariners and Broadcast Notice to
Mariners. This special local regulation
will be enforced from 2:30 p.m. until
11:30 p.m. on December 15, 2012.

2. Pompano Beach, Florida. On
December 9, 2012, Greater Pompano
Beach Chamber of Commerce is hosting
the Pompano Beach Holiday Boat
Parade on the Intracoastal Waterway in
Pompano Beach, Florida. The marine
parade will consist of approximately 50
vessels. The marine parade will begin at
Lake Santa Barbara and transit north on
the Intracoastal Waterway to the
Hillsboro Bridge. A special local
regulation was previously promulgated
at 33 CFR 100.701, however, the date of
the 2012 marine parade does not
correspond with the date published in
the Code of Federal Regulations.
Therefore, the special local regulation
set forth in 33 CFR 100.701 is
inapplicable for this year’s marine
parade. The special local regulation
consists of a moving zone that will
include a buffer zone extending 50
yards ahead of the lead parade vessel,
50 yards astern of the last participant
vessel, and 50 yards on either side of the
parade. Notice of the special local
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regulation will be provided prior to the
marine parade by Local Notice to
Mariners and Broadcast Notice to
Mariners. This special local regulation
will be enforced from 5:00 p.m. until
10:00 p.m. on December 9, 2012.

3. Palm Beach, Florida. On December
1, 2012, Marine Industries Association
of Palm Beach County is sponsoring the
Palm Beach Holiday Boat Parade. The
marine parade will be held on the
waters of the Intracoastal Waterway in
Palm Beach, FL. The marine parade will
consist of approximately 60 vessels. The
marine parade will begin at Lake Worth
Daymark 28 in North Palm Beach and
end at Loxahatchee River Daymark 7
east of the Glynn Mayo Highway Bridge
in Jupiter, FL. A special local regulation
was previously promulgated at 33 CFR
100.701, however, the route of the 2012
marine parade does not correspond with
the route published in the Code of
Federal Regulations. Therefore, the
special local regulation set forth in 33
CFR 100.701 is inapplicable for this
year’s marine parade. The special local
regulation consists of a moving zone
that will include a buffer zone
extending 50 yards ahead of the lead
parade vessel, 50 yards astern of the last
participant vessel, and 50 yards on
either side of the parade. Notice of the
special local regulation will be provided
prior to the marine parade by Local
Notice to Mariners and Broadcast Notice
to Mariners. The special local regulation
will be enforced from 5:30 p.m. until
8:30 p.m. on December 1, 2012.

4. Boynton Beach, Florida. On
December 7, 2012, Boynton Beach
Community Development Agency is
sponsoring the Boynton and Delray
Holiday Boat Parade. The marine parade
will be held on the waters of the
Intracoastal Waterway in Boynton
Beach, Florida. The marine parade will
consist of approximately 40 vessels. The
marine parade will begin at Boynton
Inlet and continue south until the C-15
Canal. A special local regulation was
previously promulgated at 33 CFR
100.701, however, the date of the 2012
marine parade does not correspond with
the date published in the Code of
Federal Regulations. Therefore, the
special local regulation set forth in 33
CFR 100.701 is inapplicable for this
year’s marine parade. The special local
regulation consists of a moving zone
that will include a buffer zone
extending 50 yards ahead of the lead
parade vessel, 50 yards astern of the last
participant vessel, and 50 yards on
either side of the parade. Notice of the
special local regulation will be provided
prior to the marine parade by Local
Notice to Mariners and Broadcast Notice
to Mariners. The special local regulation

will be enforced from 6:00 p.m. until
8:00 p.m. on December 7, 2012.

5. Miami, Florida. On December 15,
2012, Miami Outboard Club is
sponsoring the Miami Outboard Holiday
Boat Parade. The marine parade will be
held on the waters of Biscayne Bay,
Miami, Florida and the Intracoastal
Waterway. The marine parade will
consist of approximately 70 vessels. The
marine parade will begin at the Miami
Outboard Club on Watson Island, head
west around Palm Island and Hibiscus
Island, head east between Di Lido
Island, south through Meloy Channel,
west through Government Cut to
Bicentennial Park, south to the Dodge
Island Bridge, south in the Intracoastal
Waterway to Claughton Island, circling
back to the north in the Intracoastal
Waterway to end at the Miami Outboard
Club. A special local regulation was
previously promulgated at 33 CFR
100.701, however, the date of the 2012
marine parade does not correspond with
the date published in the Code of
Federal Regulations. Therefore, the
special local regulation set forth in 33
CFR 100.701 is inapplicable for the 2012
marine parade. The special local
regulation consists of a moving zone
that will include a buffer zone
extending 50 yards ahead of the lead
parade vessel, 50 yards astern of the last
participant vessel, and 50 yards on
either side of the parade. Notice of the
special local regulation will be provided
prior to the marine parade by Local
Notice to Mariners and Broadcast Notice
to Mariners. The special local regulation
will be enforced from 7:00 p.m. until
11:00 p.m. on December 15, 2012.

Persons and vessels will be prohibited
from entering, transiting through,
anchoring, or remaining within the five
aforementioned moving zones unless
authorized by the Captain of the Port
Miami or a designated representative.
Persons and vessels desiring to enter,
transit through, anchor in, or remain
within any of the moving zones may
contact the Captain of the Port Miami by
telephone at 305-535—4472, or a
designated representative via VHF radio
on channel 16, to request authorization.
If authorization to enter, transit through,
anchor in, or remain within any of the
moving zones is granted by the Captain
of the Port Miami or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port Miami or a
designated representative.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.

Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The economic impact of this
rule is not significant for the following
reasons: (1) No single special local
regulation will be enforced in excess of
9 hours, and all five enforcement
periods combined will not exceed 23
hours; (2) non-participant persons and
vessels may enter, transit through,
anchor in, or remain within the
regulated areas during their respective
enforcement periods if authorized by
the Captain of the Port Miami or a
designated representative; (3) non-
participant persons and vessels not able
to enter, transit through, anchor in, or
remain within the regulated areas
without authorization from the Captain
of the Port Miami or a designated
representative may operate in the
surrounding areas during the respective
enforcement periods; (4) the moving
zones will travel with the marine
parades, allowing the enforcement areas
to resume normal traffic patterns in a
timely manner; and (5) the Coast Guard
will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

This rule may affect the following
entities, some of which may be small
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entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
any of the special local regulations
during the respective enforcement
periods. For the reasons discussed in
the Regulatory Planning and Review
section above, this rule will not have a
significant economic impact on a
substantial number of small entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your

message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves special
local regulations issued in conjunction
with marine parades. This rule is
categorically excluded from further
review under paragraph 34(h) and 35(b)
of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

F. List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add temporary § 100.35T07—0898
to read as follows:

§100.35T07-0898 Special Local
Regulations; 2012 Holiday Boat Parades,
Captain of the Port Miami Zone; FL.

(a) Regulated areas. The following
moving zones are regulated areas, with
the specified enforcement period for
each zone. The identities of the lead
parade vessel and the last participating
vessel will be provided prior to the
marine parade by Broadcast Notice to
Mariners.

(1) Fort Lauderdale, Florida. All
waters within a moving zone that will
begin at Cooley’s Landing Marina and
end at Lake Santa Barbara, which will
include a buffer zone extending 50
yards ahead of the lead parade vessel
and 50 yards astern of the last
participating vessel and 50 yards on
either side of the parade. This special
local regulation will be enforced from
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2:30 p.m. until 11:30 p.m. on December
15, 2012.

(2) Pompano Beach, Florida. All
waters within a moving zone that will
begin at Lake Santa Barbara and head
north on the Intracoastal Waterway to
end at the Hillsboro Bridge, which will
include a buffer zone extending 50
yards ahead of the lead parade vessel
and 50 yards astern of the last
participating vessel and 50 yards on
either side of the parade. This special
local regulation will be enforced from
5:00 p.m. until 10:00 p.m. on December
9, 2012.

(3) Palm Beach, Florida. All waters
within a moving zone that will begin at
Lake Worth Daymark 28 in North Palm
Beach and end at Loxahatchee River
Daymark 7 east of the Glynn Mayo
Highway Bridge in Jupiter, FL, which
will include a buffer zone extending 50
yards ahead of the lead parade vessel
and 50 yards astern of the last
participating vessel and 50 yards on
either side of the parade. The special
local regulation will be enforced from
5:30 p.m. until 8:30 p.m. on December
1, 2012.

(4) Boynton Beach, Florida. All waters
within a moving zone that will begin at
Boynton Inlet and end at the C-15
Canal, which will include a buffer zone
extending 50 yards ahead of the lead
parade vessel and 50 yards astern of the
last participating vessel and 50 yards on
either side of the parade. The special
local regulation will be enforced from
6:00 p.m. until 8:00 p.m. on December
7,2012.

(5) Miami, Florida. All waters within
a moving zone that will transit as
follows: the marine parade will begin at
the Miami Outboard Club on Watson
Island, head west around Palm Island
and Hibiscus Island, head east between
Di Lido Island, south through Meloy
Channel, west through Government Cut
to Bicentennial Park, south to the Dodge
Island Bridge, south in the Intracoastal
Waterway to Claughton Island, circling
back to the north in the Intracoastal
Waterway to end at the Miami Outboard
Club. This will include a buffer zone
extending to 50 yards ahead of the lead
vessel and 50 yards astern of the last
participating vessel and 50 yards on
either side of the parade. The special
local regulation will be enforced from
7:00 p.m. until 11:00 p.m. on December
15, 2012.

(b) Definition. The term “designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the

Captain of the Port Miami in the
enforcement of the regulated area.

(c) Regulations. (1) Non-participant
persons and vessels are prohibited from
entering the moving zones, to include
the buffer zones. Non-participant
persons and vessels may request
authorization to enter, transit through,
anchor in, or remain within the
regulated area by contacting the Captain
of the Port Miami by telephone at 305—
535—4472, or a designated
representative via VHF radio on channel
16. If authorization is granted by the
Captain of the Port Miami or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Miami or a
designated representative.

(2) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners and on-scene designated
representatives.

(d) Effective date. This rule is
effective from 12:01 a.m. on December
1, 2012 until 11:30 p.m. on December
31, 2012.

Dated: November 15, 2012.
C.P. Scraba,

Captain, U.S. Coast Guard, Captain of the
Port Miami.

[FR Doc. 2012-28696 Filed 11-26-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR PART 165

[Docket No. USCG-2012-0904]

RIN 1625-AA00

Safety Zone; Bridge Demolition

Project; Indiana Harbor Canal, East
Chicago, IN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Indiana Harbor Canal in East
Chicago, Indiana. This safety zone is
intended to restrict vessels from a
portion of the Indiana Harbor Canal due
to the demolition Project on the Cline
Avenue Bridge. This temporary safety
zone is necessary to protect the
surrounding public and vessels from the
hazards associated with the demolition
project.

DATES: This rule is effective from 6:00
a.m. until 9:00 a.m. on December 1,
2012. This rule will be enforced

between 6:00 a.m. until 9:00 a.m. on
December 1, 2012.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0904 and are available online by going
to www.regulations.gov, inserting
USCG-2012-0904 in the “Keyword”
box, and then clicking “search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or email MST1 Joseph
McCollum, U.S. Coast Guard Sector
Lake Michigan, at 414-747-7148 or
Joseph.P.McCollum@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The final details
for this event were not known to the
Coast Guard until there was insufficient
time remaining before the event to
publish an NPRM. Thus, delaying the
effective date of this rule to wait for a
comment period to run would be both
impracticable and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect vessels
from the hazards associated with the
demolition project on the Cline Avenue
bridge, which are discussed further
below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
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making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and limited
access areas: 33 U.S.C. 1231; 46 U.S.C.
chapter 701, 3306, 3703; 50 U.S.C. 191,
195; 33 CFR 1.05-1, 6.04—1, 6.04-6,
160.5; Public Law 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

On December 1, 2012, Walsh
Construction Company will be
conducting demolition on portions of
the Cline Avenue bridge in East
Chicago, IN. The Captain of the Port,
Sector Lake Michigan, has determined
that this demolition project will pose a
significant risk to public safety and
property. Such hazards include loss of
life and property in the proximity of
explosives, and collisions among vessels
and contractors involved in the
demolition project.

The Coast Guard had established the
same safety zone for November 3 and
10, 2012. However, the Construction
Company informed the Coast Guard that
their planned demolition date must be
changed due to the discovery of
embedded steel beams found in two of
the bridge’s piers. This discovery
required a change in how the
demolition will be prepared.
Considering the delicate nature of
explosive work on a transportation
structure, this rule was written in order
to accommodate the Construction
Company’s need to properly prepare the
bridge for demolition.

C. Discussion of Rule

With the aforementioned hazards in
mind, the Captain of the Port, Sector
Lake Michigan, has determined that this
temporary safety zone is necessary to
ensure the safety of persons and vessels
during the demolition project on the
Cline Avenue bridge. This zone will be
effective from 6:00 a.m. until 9:00 a.m.
on December 1, 2012. This zone will be
enforced between 6:00 a.m. until 9:00
a.m. on December 1, 2012.

The safety zone will encompass all
waters of the Indiana Harbor Canal in
the vicinity of the Cline Avenue Bridge
at approximate position 41°394.3” N
and 87°27'54.3” W (NAD 83).

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Lake Michigan, or his

designated on-scene representative. The
Captain of the Port or his designated on-
scene representative may be contacted
via VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not ““significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be small
and enforced for only three hours on
one day. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Indiana Harbor Canal on
December 1, 2012.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This safety zone
would be activated, and thus subject to
enforcement, for only three hours on
one day. Traffic may be allowed to pass
through the zone with the permission of
the Captain of the Port. The Captain of

the Port can be reached via VHF
channel 16. Before the activation of the
zone, we will issue local Broadcast
Notice to Mariners.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
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we do discuss the effects of this rule
elsewhere in this preamble.

7. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

8. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

9. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

10. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

11. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

12. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

13. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,

therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0904 to read as
follows:

§165.T09-0904 Safety Zone; Bridge
Demolition Project, Indiana Harbor Canal,
East Chicago, Indiana.

(a) Location. The safety zone will
encompass all waters of the Indiana
Harbor Canal in the vicinity of the Cline
Avenue Bridge at approximate position
41°39’4.3” N and 87°27'54.3” W (NAD
83).

(b) Effective and Enforcement Period.
This rule is effective between 6:00 a.m.
until 9:00 a.m. on December 1, 2012.
This rule will be enforced between 6:00
a.m. until 9:00 a.m. on December 1,
2012.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan or his designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Lake Michigan or his designated
on-scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Sector Lake
Michigan is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain

of the Port, Sector Lake Michigan to act
on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan or his on-scene
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan or his on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
on-scene representative.

Dated: November 15, 2012.
M.W. Sibley,

Captain, U. S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2012-28693 Filed 11-26-12; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 3 and 20
RIN 2900-A043

Rules Governing Hearings Before the
Agency of Original Jurisdiction and the
Board of Veterans’ Appeals; Repeal of
Prior Rule Change

AGENCY: Department of Veterans Affairs.

ACTION: Final rule; confirmation of
effective date and addition of
applicability date.

SUMMARY: The Department of Veterans
Affairs (VA) published a direct final rule
amending its hearing regulations to
repeal a prior amendment that specified
that the provisions regarding hearings
before the Agency of Original
Jurisdiction (AQJ) do not apply to
hearings before the Board of Veterans’
Appeals (Board). VA received no
significant adverse comment concerning
this rule. This document confirms that
the direct final rule became effective on
June 18, 2012. Additionally, in the
preamble of the direct final rule, VA did
not provide an applicability date. This
document provides an applicability
date.

DATES: Effective Date: This final rule is
effective June 18, 2012.

Applicability Date: This final rule
shall apply to decisions issued by the
Board on or after August 23, 2011.

FOR FURTHER INFORMATION CONTACT:
Laura H. Eskenazi, Principal Deputy
Vice Chairman, Board of Veterans’
Appeals (01C), Department of Veterans
Affairs, 810 Vermont Avenue NW.,



Federal Register/Vol. 77,

No. 228/ Tuesday, November 27, 2012/Rules and Regulations

70687

Washington, DC 20420, (202) 632—4603.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: On April
18, 2012, VA published in the Federal
Register, 77 FR 23128, a direct final rule
to amend, in 38 CFR part 3, § 3.103(a)
and (c)(1), and, in 38 CFR part 20,
§20.706 and Appendix A to repeal
amendments made by RIN 2900-A006,
“Rules Governing Hearings Before the
Agency of Original Jurisdiction and the
Board of Veterans’ Appeals;
Clarification,” a final rule that had been
published in the Federal Register on
August 23, 2011. As discussed in the
preamble to the direct final rule, RIN
2900-A006 altered language upon
which the United States Court of
Appeals for Veterans Claims (Veterans
Court) relied in Bryant v. Shinseki, 23
Vet. App. 488 (2010), which applied the
provisions of § 3.103(c)(2) to a Board
hearing. The Bryant Court held that the
provisions of § 3.103(c)(2) require a
“Board hearing officer” to “fully explain
the issues still outstanding that are
relevant and material to substantiating
the claim” and to ‘“‘suggest that a
claimant submit evidence on an issue
material to substantiating the claim
when the record is missing any
evidence on that issue or when the
testimony at the hearing raises an issue
for which there is no evidence in the
record.” Id. at 496-97.

VA determined that RIN 2900-A006
should have followed the notice-and-
comment procedure of 5 U.S.C. 553(b)
and (c) of the Administrative Procedure
Act and published the direct final rule
to return the regulations to the language
in effect before August 23, 2011. The
direct final rule provided a 30-day
comment period that ended on May 18,
2012. No significant adverse comment
was received. VA received only one
comment on May 17, 2012, from the
National Organization of Veterans’
Advocates, Inc. (NOVA). In pertinent
part, NOVA stated, “[TThe full,
retroactive repeal of the invalid
[amendments made by RIN 2900-A006]
should move forward regardless of
whether the ‘VA receives a significant
adverse comment by May 18, 2012.

* * * VA has a responsibility to repeal
the rule as quickly as possible. Doing so
will help ensure that any veterans
harmed by the invalid rule will be able
to obtain appropriate relief.”
Accordingly, under the direct final rule
procedures that were described in RIN
2900-A043, the direct final rule became
effective on June 18, 2012, because no
significant adverse comment was
received within the comment period.

We take this opportunity to address
three points made by NOVA in its

comment. NOVA criticized the direct
final rule procedure because it was
“conditional rather than mandatory.”
As we anticipated when we published
the direct final rule, no significant
adverse comment was received by VA,
and the direct final rule became
effective on June 18, 2012. Accordingly,
NOVA'’s concern about the action being
conditional is moot.

NOVA also urged that the “repeal of
[the amendments made by RIN 2900—
AQOO06 be] retroactive to August 23,
2011.” In the direct final rule, we stated
that we were “repealing” those
amendments but provided only an
effective date—June 18, 2012. We did
not provide an applicability date.
Accordingly, in this document we have
added, in the DATES section above, an
Applicability Date paragraph, stating,
“This final rule shall apply to decisions
issued by the Board on or after August
23, 2011.”

Finally, NOVA also encouraged VA to
““clarify that any veteran who suffered
any harm as a result of the invalid rule
is now entitled to obtain relief.”” In this
regard, appellants have a statutory right
to appeal a Board decision to the
Veterans Court within 120 days after the
date on which the appellant is notified
of the Board’s decision. See 38 U.S.C.
7266(a). Additionally, VA regulations
permit appellants whose claims have
been denied by the Board to file with
the Board at any time a motion for
reconsideration of the decision. See 38
CFR 20.1001. If the Chairman of the
Board denies a motion for
reconsideration, that denial and the
underlying Board decision may be
appealed to the Veterans Court if a
timely appeal was previously filed with
the Veterans Court with respect to that
underlying Board decision. See Mayer v.
Brown, 37 F.3d 618, 620 (Fed. Cir.
1994), overruled in part by Bailey v.
West, 160 F.3d 1360 (Fed. Cir. 1998) (en
banc). Also, the Board’s decision may be
appealed to the Veterans Court if the
appellant filed the motion for
reconsideration not later than 120 days
after being notified of the Board’s
decision and then appeals to the
Veterans Court not later than 120 days
after reconsideration is denied. Rosler v.
Derwinski, 1 Vet. App. 241, 249 (1991);
see also Linville v. West, 165 F.3d 1382,
1385-86 (Fed. Cir. 1999). Additionally,
the 120-day period to appeal a Board
decision to the Veterans Court is subject
to the doctrine of equitable tolling
within certain parameters. See Bove v.
Shinseki, 25 Vet. App. 136, 140 (2011).
These procedures provide adequate
avenues of relief to any claimants who
may have been adversely affected by the
repealed rule.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, Department of
Veterans Affairs, approved this
document on November 20, 2012, for
publication.

Dated: November 20, 2012.
Robert C. McFetridge,

Director, Regulation Policy and Management,
Office of the General Counsel, Department
of Veterans Affairs.

[FR Doc. 2012—-28621 Filed 11-26-12; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2011-0809; FRL-9754-5]

Approval and Promulgation of
Implementation Plans; Florida; Section
128 and 110(a)(2)(E)(ii) and (G)
Infrastructure Requirements for the
1997 8-hour Ozone National Ambient
Air Quality Standards; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule, correction.

SUMMARY: EPA published in the Federal
Register of July 30, 2012, a final rule
approving portions of the State
Implementation Plan (SIP) revision
submitted by the State of Florida,
through the Florida Department of
Environmental Protection (FDEP) on
May 24, 2012, as demonstrating that the
State met the SIP requirements of the
Clean Air Act (CAA or the Act) for the
1997 8-hour ozone national ambient air
quality standards (NAAQS). In that final
rule, EPA approved Florida’s
infrastructure submission, provided to
EPA on May 24, 2012, which included
state statues to be incorporated into the
SIP to address infrastructure
requirements regarding state boards and
emergency powers. While EPA
discussed in the final rulemaking that it
was taking action to approve certain
state statues into the Florida SIP to
address the state board requirements
and emergency powers, EPA
inadvertently did not list these state
statues in the regulatory text of the July
30, 2012, final rule. Accordingly, this
rulemaking corrects that inadvertent
regulatory text omission.
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DATES: Effective November 27, 2012.
FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.
SUPPLEMENTARY INFORMATION: This
action corrects an inadvertent omission
in the regulatory language in a July 30,
2012, final rulemaking where EPA
approved certain state statues into the
Florida SIP to address section
110(a)(2)(E)(ii) regarding state boards
and 110(a)(2)(G) regarding emergency
powers for the 1997 8-hour ozone
NAAQS. See 77 FR 29581. In the July
30, 2012, final rule, EPA inadvertently
did not list these state statues in the
regulatory text. Accordingly, this
rulemaking corrects that inadvertent
regulatory text omission.

EPA has determined that today’s
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation where public notice
and comment procedures are
impracticable, unnecessary, or contrary
to the public interest. Public notice and
comment for this action is unnecessary
because today’s action to correct an
inadvertent regulatory text omission
included with EPA’s July 30, 2012, final
rule is consistent with the substantive
revisions to the Florida SIP described in
the May 18, 2012, proposed rule for the
July 30, 2012, final rule. See 77 FR
29581. As such, public notice and
comment has been provided for these
revisions and additional notice and
comment procedures are unnecessary.
In addition, EPA can identify no
particular reason why the public would
be interested in being notified of the
correction, or in having the opportunity
to comment on the correction prior to
this action being finalized, since this
correction action does not change the
meaning of EPA’s analysis or action to
approve certain state statues as
addressing the state board and
emergency episode requirements for
1997 8-hour ozone NAAQS into the
Florida SIP. EPA also finds that there is
good cause under APA section 553(d)(3)
for this correction to become effective
on the date of publication of this action.
Section 553(d)(3) of the APA allows an
effective date less than 30 days after
publication “as otherwise provided by

the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The purpose of the 30-day
waiting period prescribed in APA
section 553(d)(3) is to give affected
parties a reasonable time to adjust their
behavior and prepare before the final
rule takes effect. Today’s rule, however,
does not create any new regulatory
requirements such that affected parties
would need time to prepare before the
rule takes effect. Rather, today’s action
merely corrects an inadvertent omission
for the regulatory text of a prior
rulemaking by listing these state statues
in the regulatory text for the Florida SIP.
For these reasons, EPA finds good cause
under APA section 553(d)(3) for this
correction to become effective on the
date of publication of this action.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely corrects an
inadvertent omission for the regulatory
text of EPA’s July 30, 2012, final rule to
approve certain state statues as
addressing the state board and
emergency episode requirements for
1997 8-hour ozone NAAQS into the
Florida SIP, and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule merely corrects an inadvertent
omission for the regulatory text of EPA’s
July 30, 2012, final rule to approve
certain state statues as addressing the
state board and emergency episode
requirements for 1997 8-hour ozone
NAAQS into the Florida SIP, and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,

as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
rule also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule merely
corrects an inadvertent omission for the
regulatory text of EPA’s July 30, 2012,
final rule to approve certain state statues
as addressing the state board and
emergency episode requirements for
1997 8-hour ozone NAAQS into the
Florida SIP, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant. In addition,
this rule does not involve technical
standards, thus the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule also does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 28, 2013.

Filing a petition for reconsideration
by the Administrator of this final rule
does not affect the finality of this rule
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
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of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. See CAA
section 307(b)(2).

Dated: November 14, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

EPA-APPROVED FLORIDA REGULATIONS

Subpart K—Florida

m 2. Section 52.520(c), is amended by
adding in numerical order a new entry
for “State Statutes,” at the end of the
table to read as follows:

§52.520 Identification of plan.
* * * * *
(C) * x %

State citation

State effective

(Section) Title/subject date EPA approval date Explanation
State Statutes
112.3143(4) oo Voting Conflict .........ccccovvveneen. 4/19/2012  7/30/2012 77 FR 44485 ......... To satisfy the requirements of
sections 128 and
110(a)(2)(E)(ii)-
1123144 oo, Full and Public Disclosure of 4/19/2012 7/30/2012 77 FR 44485 ......... To satisfy the requirements of
Financial Interests. sections 128 and
110(a)(2)(E)(ii)-
403.131 e Injunctive relief, remedies ...... 4/19/2012  7/30/2012 77 FR 44485 ......... To satisfy the requirements of
section 110(a)(2)(G).
120.569 ....oooviiiii, Decisions which affect sub- 4/19/2012 7/30/2012 77 FR 44485 ......... To satisfy the requirements of
stantial interests. section 110(a)(2)(G).
* * * * *

[FR Doc. 2012—-28589 Filed 11-26-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2009-0786; FRL-9752-5]

Approval and Promulgation of
Implementation Plans; Tennessee;
Regional Haze State Implementation
Plan; Best Available Retrofit
Technology Requirements for Eastman
Chemical Company

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
the Best Available Retrofit Technology
(BART) requirements for the Eastman
Chemical Company (Eastman) that were
provided in a revision to the Tennessee
State Implementation Plan (SIP)
submitted by the State of Tennessee,
through the Tennessee Department
Environment and Conservation (TDEC),
on April 4, 2008, as later modified and
supplemented on May 14, 2012, and
May 25, 2012. EPA previously proposed
action on the BART requirements for
Eastman in association with action on
Tennessee’s April 4, 2008, regional haze
SIP revision. On April 24, 2012, EPA
took final action on all aspects of the

April 4, 2008, SIP revision to address
regional haze in the State’s and other
states’ Class I areas except for the BART
requirements for Eastman. The May 14,
2012, SIP revision (as clarified in a May
25, 2012, SIP revision) changed the
compliance date for the Eastman BART
determination included in Tennessee’s
April 4, 2008, SIP revision and provided
a BART alternative determination
option for Eastman. EPA is finalizing
approval of the BART requirements for
Eastman, as provided in Tennessee’s
April 4, 2008, May 14, 2012, and May
25, 2012, SIP revisions because these
SIP revisions are consistent with the
regional haze provisions of the Clean
Air Act (CAA) and EPA’s regulations.

DATES: Effective Date: This rule will be
effective December 27, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2009-0786. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Regulatory Development Section,

Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
for further information. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 a.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. Michele
Notarianni can be reached at telephone
number (404) 562-9031 and by
electronic mail at
notarianni.michele@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. What is the background for this final
action?

II. What is the update to the response to
comments received on EPA’s June 9,
2011, proposal related to Eastman?

III. What is the response to comments
received on EPA’s August 27, 2012,
proposal related to Eastman?

IV. Final Action

V. Statutory and Executive Order Reviews
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I. What is the background for this final
action?

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust), and their precursors (e.g.,
sulfur dioxide (SO,), nitrogen oxides,
and in some cases, ammonia and
volatile organic compounds). Fine
particle precursors react in the
atmosphere to form fine particulate
matter (PM> s) which impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity, color, and visible distance that
one can see. PM> 5 can also cause
serious health effects and mortality in
humans and contributes to
environmental effects such as acid
deposition and eutrophication.

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of
sources, i.e., “reasonably attributable
visibility impairment.” See 45 FR
80084. These regulations represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713), the Regional Haze Rule
(RHR). The RHR revised the existing
visibility regulations to integrate into
the regulation provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands. 40
CFR 51.308(b) requires states to submit

the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

On April 4, 2008, TDEC submitted a
revision to Tennessee’s SIP to address
regional haze in the State’s and other
states’ Class I areas. On June 9, 2011,
EPA published an action proposing a
limited approval and a limited
disapproval of Tennessee’s April 4,
2008, SIP revision (including the BART
determination for Eastman—hereafter
referred to as the “original Eastman
BART determination”) to address the
first implementation period for regional
haze. See 76 FR 33662. After
publication of EPA’s June 2011
proposed action on Tennessee’s regional
haze SIP revision, the State and Eastman
entered into discussions regarding a
BART alternative determination that
would give Eastman the option to
comply with the regional haze BART
requirements by converting its B—253
Powerhouse to natural gas in lieu of
continuing to use coal and retrofitting
its facility pursuant to the BART
determination for SO, emissions
(hereafter referred to as the ‘“Eastman
BART alternative determination”).

On April 24, 2012, EPA took final
action on Tennessee’s April 4, 2008,
regional haze SIP revision, with the
exception of the original Eastman BART
determination. See 77 FR 24392. As
noted in that action, EPA took no action
on the original Eastman BART
determination provided in the April 4,
2008, SIP revision at that time since
EPA expected Tennessee to submit a
supplemental SIP addressing an
Eastman BART alternative
determination. EPA’s proposed action
for the original Eastman BART
determination remained in place after
EPA’s April 24, 2012, action on the
remainder of Tennessee’s regional haze
SIP revision. On May 14, 2012, TDEC
submitted a modification and
supplement to its April 2008 Tennessee
regional haze plan to address BART
requirements for Eastman. On May 25,
2012, Tennessee modified the permit to
clarify that Eastman would fully
implement BART or notify TDEC and
EP of the selection of the Eastman BART
alternative determination no later than
April 30, 2017.

In summary, Tennessee’s May 14,
2012, SIP revision: (1) Modifies the final
compliance date to April 30, 2017, for
the original Eastman BART
determination; and (2) establishes a
BART alternative determination option
for Eastman to convert its B-253
Powerhouse (Boilers 25—29) to burn
natural gas. The May 14, 2012, SIP
revision and Eastman’s CAA title V

operating permit stipulate that if
Eastman elects to implement the
Eastman BART alternative
determination instead of the original
Eastman BART determination, Eastman
must begin construction on the Eastman
BART alternative prior to April 30,
2017, and complete construction no
later than the earlier of: December 31,
2018; the end of the period of the first
long-term strategy for regional haze as
determined by EPA; or the compliance
deadline for the one-hour SO, national
ambient air quality standard (NAAQS).
Tennessee’s May 14, 2012, SIP revision
(as clarified in a May 25, 2012, SIP
revision) also stipulates that if Eastman
elects to implement the original
Eastman BART determination instead of
the Eastman BART alternative
determination, it must comply with the
BART requirements by April 30, 2017.

The Tennessee Air Pollution Control
Board approved this SIP revision and
associated operating permit as Board
Order 12-008 on May 9, 2012. TDEC
submitted the modifications to the
compliance date for the original
Eastman BART determination; the
additional Eastman BART alternative
determination; and the Board Order as
a SIP revision on May 14, 2012, and
submitted a clarifying SIP revision on
May 25, 2012.

On August 27, 2012 (77 FR 51739),
EPA proposed to approve the
modifications to the compliance date for
the original Eastman BART
determination and the Eastman BART
alternative determination option, as
provided in Tennessee’s May 14, 2012,
SIP revision. In that action, EPA
preliminarily determined that
implementation of the BART alternative
option would achieve greater reasonable
progress than would be achieved
through the installation and operation of
BART at Eastman and that the BART
alternative option met the requirements
of 40 CFR 51.308(e)(2). As mentioned
earlier, EPA previously proposed
approval of Tennessee’s original
Eastman BART determination as
provided in the State’s April 4, 2008,
SIP revision. EPA proposed approval of
Tennessee’s SIP revision implementing
BART requirements for Eastman (as
submitted by the State in an April 4,
2008, SIP revision, and later modified
and supplemented in a May 14, 2012,
SIP revision) because EPA preliminarily
determined that these requirements are
consistent with the CAA and EPA’s
regulations on regional haze BART
determinations and BART alternative
determinations. The May 25, 2012, SIP
revision simply clarified an established
requirement and does not substantively
modify the proposed action.
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II. What is the update to the response
to comments received on EPA’s June 9,
2011, proposal related to Eastman?

EPA received six sets of comments on
the June 9, 2011, rulemaking proposing
a limited approval and limited
disapproval of Tennessee’s April 4,
2008, regional haze SIP revision.
Specifically, the comments were
received from the American Coalition
for Clean Coal Electricity, Eastman,
TDEC, the National Park Service, the
Tennessee Valley Authority, and the
Utility Air Regulatory Group (UARG).1
Full sets of the comments provided by
all of the aforementioned entities
(hereinafter referred to as ‘““the
Commenter”) are provided in EPA’s
docket for the April 24, 2012, final
rulemaking, which is the same docket
for today’s final action.

EPA addressed these comments in the
April 24, 2012, final rulemaking, and is
only providing an update to the
comments related to the original
Eastman BART determination since EPA
is now taking final action on this
component of Tennessee’s April 4,
2008, regional haze SIP revision. Please
refer to EPA’s April 24, 2012, final
rulemaking on Tennessee’s regional
haze SIP revision for EPA’s further
response to comments on Tennessee’s
regional haze SIP. See 77 FR 24392. A
summary of the comments related to
action on the original Eastman BART
determination and EPA’s responses are
provided below.

Comment 1: The Commenter requests
that EPA delay final action on the June
9, 2011, proposed rulemaking related to
Tennessee’s regional haze SIP revision
so that the BART requirements are
harmonized with other pending federal
air quality regulatory actions that affect
Eastman’s Tennessee facility (e.g., 1-
hour SO, NAAQS, the maximum
achievable control technology (MACT)
rule for industrial boilers (Industrial
Boiler MACT), and the Transport Rule).
The Commenter asserts that this will
provide Eastman with an opportunity to
meet all of the requirements of these
numerous programs at one time and will
allow Eastman to comply with all
pending requirements in an efficient
and cost-effective manner.

Response 1: Under section 110(k)(2)
of the CAA, EPA is required to act
within specified timeframes to approve
or disapprove SIP revisions. As

1EPA notes that in the April 24, 2012, final

rulemaking (77 FR 24392), EPA did not specifically
mention UARG as one of the Commenters for which
EPA was providing response to comments. UARG’s
comments were one of the six sets of comments
considered and responded to in the April 24, 2012,
final rulemaking. These comments were included in
the docket for the April 24, 2012, final rulemaking.

mentioned above, Tennessee submitted
its regional haze SIP revision for EPA
review on April 4, 2008, and EPA is
already past-due on its action per the
statutory deadlines. There is no
authority in the CAA for EPA to further
delay action for the reasons provided by
the Commenter, and EPA committed to
take final action by November 15, 2012,
on the BART requirements for Eastman.

Comment 2: The Commenter indicates
that it is fundamentally inequitable to
set the BART compliance deadline
earlier for non-electric generating units
(EGUs), in reference to the Eastman
facility, than for EGUs and to require
non-EGUs to make necessary
investments earlier than EGUs. Further,
the Commenter asserts that this step is
not required to ensure reasonable
progress in visibility improvement in
Class I areas.

Response 2: EPA previously
responded to this comment in the April
24, 2012, final rulemaking on the
remainder to the Tennessee regional
haze SIP. See 77 FR 24392. Today, EPA
is responding to this comment as it
relates specifically to the BART
determination for Eastman. EPA
reiterates that it is not clear what
compliance dates the Commenter is
referring to. Pursuant to 40 CFR
51.308(e), Tennessee submitted a
regional haze SIP containing BART
determinations for each BART-eligible
source that may reasonably be
anticipated to cause or contribute to any
impairment of visibility in any Class I
area and schedules for compliance with
BART for each of these sources.
Tennessee’s April 4, 2008, regional haze
SIP also contains a requirement, based
on the provisions of 40 CFR
51.308(e)(1)(iv), that each source subject
to BART be required to install and
operate BART as expeditiously as
practicable, but in no event later than
five years after approval of the SIP
revision. EPA finalized action on the
State’s April 4, 2008, SIP submission
(excluding the BART determination for
Eastman) on April 24, 2012, and the
State’s May 14, 2012, SIP revision, as
clarified through a May 25, 2012, SIP
revision, requires Eastman to comply
with BART by April 30, 2017, should it
elect not to implement the BART
alternative option. Therefore, the latest
BART compliance date under the
Tennessee regional haze SIP for the
State’s subject-to-BART sources
(including Eastman) is in 2017. These
timelines are consistent with CAA
requirements for implementing the
regional haze program.

In comparison, the Utility Boiler
MACT and the Industrial Boiler MACT
require compliance with their respective

standards by 2015 as does the Clean Air
Interstate Rule (CAIR),2 a rule that
applies only to EGUs. It is therefore
possible that an EGU relying on CAIR to
satisfy BART will be required to
implement controls that would satisfy
BART requirements (via CAIR) before a
non-EGU in Tennessee.

III. What is the response to comments
received on EPA’s August 27, 2012,
proposal related to Eastman?

EPA received one set of comments on
the August 27, 2012, proposed
rulemaking to approve Tennessee’s May
14, 2012, SIP revision to: (1) Modify the
compliance date for the original
Eastman BART determination; and (2)
establish a BART alternative
determination option for Eastman to
convert its B-253 Powerhouse (Boilers
25-29) to burn natural gas. Specifically,
the comments were received from
Eastman (hereinafter referred to as ‘‘the
Commenter”’) and are provided in the
docket for today’s final action.

In section II of this action, EPA
updated its response to comments from
the April 24, 2012, final rulemaking as
it relates to the original Eastman BART
determination. In addition, EPA is
addressing comments received in
response to the Agency’s August 27,
2012, proposed rulemaking to approve
Tennessee’s May 14, 2012, SIP revision
to: (1) Modify the compliance date for
the original Eastman BART
determination; and (2) provide the
option for an Eastman BART alternative
determination. Additional detail for
EPA’s rationale for the proposed
approval of Tennessee’s May 14, 2012,
SIP revision can be found in EPA’s
August 27, 2012, proposed rulemaking.
See 77 FR 51739. A summary of the
comments related to EPA’s August 27,
2012, proposal, and EPA’s responses to
those comments are provided below.

Comment 3: The Commenter asks
EPA to clarify that December 31, 2018,
is the end of the first long-term strategy
period to avoid any confusion regarding
the completion date for the Eastman
BART alternative. Tennessee’s May 14,
2012, SIP revision and Eastman’s CAA
title V operating permit stipulate that if
Eastman elects to implement the
Eastman BART alternative
determination instead of the original
Eastman BART determination, Eastman
must begin construction on the Eastman
BART alternative prior to April 30,
2017, and complete construction no
later than the earlier of: December 31,
2018; the end of the period of the first

2 Although remanded to EPA, CAIR continues to
apply in the interim until EPA adopts a
replacement.
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long-term strategy for regional haze as
determined by EPA; or the compliance
deadline for the one-hour SO, NAAQS.

Response 3: As stated in EPA’s
August 27, 2012, proposed rulemaking
notice, “[a] December 31, 2018, date for
the end of the period of the first long
term strategy is consistent with the
requirement to evaluate visibility over
calendar year periods and the
requirement for each state to submit an
initial regional haze SIP that covers the
period from submittal through 2018.”
See 77 FR 51741. Therefore, Eastman
must complete construction of the
BART alternative by December 31, 2018,
or the compliance deadline for the one-
hour SO, NAAQS, whichever is earlier,
should it elect to implement the BART
alternative.

IV. Final Action

EPA is finalizing approval of the
BART requirements for Eastman that
were submitted by the State of
Tennessee as a part of a revision to the
Tennessee SIP on April 4, 2008, and as
later modified and supplemented in a
SIP revision provided on May 14, 2012,
and May 25, 2012. Specifically, EPA is
finalizing approval of the original
Eastman BART determination as
provided in Tennessee’s April 4, 2008,
SIP revision, with the modified
compliance date provided in
Tennessee’s May 14, 2012, SIP revision,
and as clarified in a May 25, 2012, SIP
revision. EPA is also finalizing approval
of Tennessee’s May 14, 2012, and May
25, 2012, SIP revisions to provide an
option for Tennessee to implement a
BART alternative determination for
Eastman in lieu of the original Eastman
BART determination that was provided
in Tennessee’s April 4, 2008, SIP
revision (with the modified compliance
date provided in Tennessee’s May 14,
2012, SIP revision). EPA has concluded
that implementation of the BART
alternative option would achieve greater
reasonable progress than would be
achieved through the installation and
operation of BART at Eastman and that
the BART alternative option meets the
requirements of 40 CFR 51.308(e)(2).
These actions are consistent with the
CAA and EPA’s regulations on regional
haze, BART determinations, and BART
alternative determinations.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,

provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian
country, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““‘major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 28, 2013. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: November 6, 2012.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

For the reasons stated in the
preamble, 40 CFR chapter I is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart RR—Tennessee

m 2. Amend § 52.2220 by:
m a. In paragraph (d) by adding two new
entries for ‘“Eastman Chemical
Company” and “Eastman Chemical
Company—Amendment #1” at the end
of the table; and
m b. In paragraph (e) by adding a new
entry for “Regional Haze Plan—Eastman
Chemical Company BART
determination” at the end of the table.
The added text reads as follows.

§52.2220 Identification of plan.

* * * * *

(d)* E
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EPA-APPROVED TENNESSEE SOURCE-SPECIFIC REQUIREMENTS
Name of source Permit No State EPA approval date Explanation
: effective date
Eastman Chemical Company = BART Permit 066116H .......... May 9, 2012 ..... November 27, 2012 ............... BART determination.
[Insert citation of publication]
Eastman Chemical Com- BART Permit 066116H, May 22, 2012 ... November 27, 2012 ............... Clarifying amendment to

pany—Amendment #1.

Amendment #1.

[Insert citation of publication]

BART Determination.

(e) * x %

EPA-APPROVED TENNESSEE NON-REGULATORY PROVISIONS

Applicable geo- State

Name of non-regulatory SIP provision graphic or non- h EPA approval date Explanation
attainment area effective date
Regional Haze Plan—Eastman Chemical Com- Statewide .......... May 9, 2012 ..... November 27, 2012 ...... Applicable only to the East-

pany BART determination.

[Insert citation ................
of publication]

man Chemical BART de-
termination.

§52.2234 [Amended]

m 3. Amend § 52.2234 by removing and
reserving paragraph (b).

[FR Doc. 2012—-27974 Filed 11-26-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-0OAR-2009-0050; FRL-9755-6]

Approval and Promulgation of State
Implementation Plans; State of New
Mexico; Regional Haze Rule
Requirements for Mandatory Class |
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving New
Mexico State Implementation Plan (SIP)
revisions submitted on July 5, 2011, and
December 1, 2003, by the Governor of
New Mexico addressing the regional
haze requirements for the 16 Class I
areas covered by the Grand Canyon
Visibility Transport Commission Report
and a separate submittal for other
Federal mandatory Class I areas. We are
taking final approval action on all
components of the State’s submittals
except for the submitted nitrogen oxides
(NOx) Best Available Retrofit
Technology (BART) determination for
the San Juan Generating Station (SJGS).
We are also approving several SIP
submissions offered as companion rules
to the regional haze plan, including

submitted regulations for the Western
Backstop Sulfur Dioxide Trading
Program, for the inventorying of
emissions, for smoke management, and
open burning. These SIP revisions were
submitted to address the requirements
of the Clean Air Act (CAA or Act) which
require states to prevent any future and
remedy any existing man-made
impairment of visibility in mandatory
Class I areas caused by emissions of air
pollutants from numerous sources
located over a wide geographic area
(also referred to as the “‘regional haze
program’’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
taking this action pursuant to section
110 of the CAA.
DATES: This final rule is effective
December 27, 2012.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R06—-0OAR-2009-0050. All
documents in the docket are listed on
the www.regulations.gov Web site.
Publicly available docket materials
are available either electronically
through www.regulations.gov, or in hard
copy at the Air Planning Section (6PD—
L), Environmental Protection Agency,
1445 Ross Avenue, Suite 700, Dallas,
Texas 75202—-2733 The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.

If possible, please make the
appointment at least two working days
in advance of your visit. There will be
a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at our
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

FOR FURTHER INFORMATION CONTACT:
Michael Feldman, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone 214-665-9793; fax number
214-665-7263; email address
feldman.michael@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

i. The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

ii. The words EPA, we, us or our mean
or refer to the United States
Environmental Protection Agency.

iii. The initials SIP mean or refer to
State Implementation Plan.

iv. The initials FIP mean or refer to
Federal Implementation Plan.

v. The initials RH and RHR mean or
refer to Regional Haze and Regional
Haze Rule.

vi. The initials NMED mean the New
Mexico Environmental Department.

vii. The initials NM mean or refer to
New Mexico.

viii. The initials BART mean or refer
to Best Available Retrofit Technology.
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ix. The initials EGUs mean or refer to
Electric Generating Units.

x. The initials NOx mean or refer to
nitrogen oxides.

xi. The initials SO, mean or refer to
sulfur dioxide.

xii. The initials PM,o mean or refer to
particulate matter with an aerodynamic
diameter of less than 10 micrometers.

xiii. The initials PM> s mean or refer
to particulate matter with an
aerodynamic of less than 2.5
micrometers.

xiv. The initials RPGs mean or refer
to reasonable progress goals.

xv. The initials LTS mean or refer to
long term strategy.

xvi. The initials RPOs mean or refer
to regional planning organizations.

xvii. The initials WRAP mean or refer
to the Western Regional Air Partnership.

xviii. The initials GCVTC mean or
refer to the Grand Canyon Visibility
Transport Commission.

xix. The initials PNM mean or refer to
the Public Service Company of New
Mexico.

xx. The initials SJGS mean or refer to
the San Juan Generating Station.

xxi. The initials WESP mean or refer
to Wet Electrostatic Precipitators.

xxii. The initials PJFF mean or refer
to Pulse Jet Fabric Filters.

Table of Contents
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I. Background

The CAA requires each state to
develop plans, referred to as SIPs, to
meet various air quality requirements. A
state must submit its SIPs and SIP
revisions to us for approval. Once
approved, a SIP is enforceable by EPA
and citizens under the CAA, also known
as being federally enforceable. This
action involves the requirement that
states have SIPs that address regional
haze.

A. Regional Haze

In 1990, Congress added section 169B
to the CAA to address regional haze
issues, and we promulgated regulations
addressing regional haze in 1999. 64 FR
35714 (July 1, 1999), codified at 40 CFR
part 51, subpart P. The requirements for
regional haze, found at 40 CFR 51.308
and 51.309, are included in our
visibility protection regulations at 40
CFR 51.300-309. States are required to
assure reasonable progress toward the
national goal of achieving natural
visibility conditions in Class I areas.

The requirement to submit a regional
haze SIP applies to all 50 states, the
District of Columbia and the Virgin
Islands. States were required to submit
a SIP addressing regional haze visibility
impairment no later than December 17,
2007. 40 CFR 51.308(b).

New Mexico submitted its regional
haze (RH) SIP to EPA on July 5, 2011,
and it adds to earlier RH SIP planning
components that were submitted by the
state on December 1, 2003.1

B. Lawsuits

In a lawsuit in the U.S. District Court
for the District of Columbia,
environmental groups sued us for our
failure to timely take action with respect
to the regional haze requirements of the
CAA and our regulations. In particular,
the lawsuits alleged that we had failed
to promulgate federal implementation
plans (FIPs) for these requirements
within the two-year period allowed by
CAA section 110(c) or, in the
alternative, fully approve SIPs
addressing these requirements.

As a result of these lawsuits, we
entered into a consent decree. The
consent decree requires that we sign a
notice of final rulemaking addressing
the remaining regional haze
requirements for New Mexico by
November 15, 2012. We are meeting that
requirement with the signing of this
notice of final rulemaking.

C. Our Proposal

We signed our notice of proposed
rulemaking on May 31, 2012, and it was
published in the Federal Register on
June 15, 2012 (77 FR 36044). In that
notice, we provided a detailed
description of the various regional haze
requirements. We are not repeating that
description here; instead, the reader
should refer to our notice of proposed
rulemaking for further detail. In our
proposal, we proposed to approve New
Mexico SIP revisions submitted on July
5, 2011, and December 1, 2003, that
address the regional haze requirements
for the mandatory Class I areas under 40
CFR 51.309. We proposed to find that
all reviewed components of the SIP
meet the requirements of 40 CFR 51.309.
We note that we did not propose action
on the submitted NOx BART
determination for the San Juan
Generating Station. The NOx BART
requirement for the source is presently
satisfied by the BART determination
that has been promulgated under the

1Portions of the 2003 NM 309 RH SIP submittal
were resubmitted without revision on January 13,
2009. (New Mexico State Regional Haze SIP
Clarification Letter submitted to EPA January 13,
2009)

federal implementation plan at 40 CFR
52.1628.

D. Public Participation

We requested comments on all
aspects of our proposed action and
provided a thirty-day comment period,
with the comment period closing on
July 16, 2012. We received comments on
our proposed rule that supported our
proposed action and that were critical of
our proposed action. In this action, we
are responding to the comments we
have received, taking final rulemaking
action, and explaining the bases for our
action.

II. Final Action

In this action, EPA is approving New
Mexico SIP revisions submitted on July
5, 2011, and December 1, 2003, that
address the regional haze requirements
for the mandatory Class I areas under 40
CFR 51.309. We find that all reviewed
components of the SIP meet the
requirements of 40 CFR 51.309. We note
that we have yet to propose action on
the submitted NOx BART determination
for the San Juan Generating Station; it
remains a submitted pending SIP
revision at this time. The NOx BART
requirement for the source is presently
satisfied by the BART determination
that is effective under the federal
implementation plan at 40 CFR 52.1628.

We note that EPA issued a temporary
stay of the effectiveness of the NM FIP
Rule for 90 days on July 16, 2012 (77 FR
41697) and this temporary stay was
extended an additional 45 days to
November 29, 2012 (October 24, 2012,
77 FR 64908). The temporary stays were
issued to allow for additional time to
discuss new and potentially different
methods for complying with the NOx
BART requirements for the SJGS and to
receive additional information from the
state of New Mexico required for EPA to
consider the state’s different method
and for further discussion among the
stakeholders. If this approach leads to
an additional regulatory proposal, it will
be the subject of a separate, future rule
making. Because today’s action does not
include any action on the State’s NOx
BART determination for the SJGS, this
final action is not affected by the
ongoing discussions to consider
replacing the NM FIP Rule.

II1. Basis for Our Final Action

We have fully considered all
significant comments on our proposal
and have concluded that no changes
from our proposal are warranted. Our
action is based on an evaluation of New
Mexico’s regional haze SIP submittals
against the regional haze rule (RHR)
requirements at 40 CFR 51.300-51.309
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and CAA sections 169A and 169B. A
detailed explanation of how the NM SIP
submittals meet these requirements is
contained in the proposal (June 15,
2012, 77 FR 36044). All general SIP
requirements contained in CAA section
110, other provisions of the CAA, and
our regulations applicable to this action
were also evaluated. The purpose of this
action is to ensure compliance with
these requirements. Our authority for
action on New Mexico’s SIP submittals
is based on CAA section 110(k).

We are approving the State’s regional
haze SIP provisions outlined in our
proposal because they meet the relevant
regional haze requirements. Most of the
adverse comments we received
concerning our proposed approval of
the regional haze SIP pertained to our
proposed approval of the SO, backstop
trading program.

IV. Issues Raised by Commenters and
EPA’s Responses

A. Comments and Responses Common
to Participating States Regarding
Proposed Approval of the SO, Backstop
Trading Program Components of the RH
SIPs

EPA has proposed to approve the SO»
backstop trading program components
of the RH SIPs for all participating
States and has done so through four
separate proposals: For the Bernalillo
County proposal see 77 FR 24768 (April
25, 2012); for the Utah proposal see 77
FR 28825 (May 15, 2012); for the
Wyoming proposal see 77 FR 30953
(May 24, 2012); finally, for the New
Mexico proposal see 77 FR 36043 (June
15, 2012). National conservation
organizations paired with organizations
local to each state have together
submitted very similar, if not identical,
comments on various aspects of EPA’s
proposed approval of these common
program components. These comment
letters may be found in the docket for
each proposal and are dated as follows:
May 25, 2012 for Bernalillo County; July
16, 2012 for Utah; July 23, 2012 for
Wyoming; and July 16, 2012 for New
Mexico. Each of the comment letters has
attached a consultant’s report dated May
25, 2012, and titled: “Evaluation of
Whether the SO, Backstop Trading
Program Proposed by the States of New
Mexico, Utah and Wyoming and
Albuquerque-Bernalillo County Will
Result in Lower SO, Emissions than
Source-Specific BART.” In this section,
we address and respond to those
comments we identified as being
consistently submitted and specifically
directed to the component of the
published proposals dealing with the
submitted SO, backstop trading

program. For our organizational
purposes, any additional or unique
comments found in the conservation
organization letter that is applicable to
this proposal (i.e., for the state of New
Mexico) will be addressed in the next
section where we also address all other
comments received.

Comment: The language of the Clean
Air Act appears to require BART. The
commenter acknowledges that prior
case law affirms EPA’s regulatory basis
for having “better than BART”
alternative measures, but nevertheless
asserts that it violates Congress’
mandate for an alternative trading
program to rely on emissions reductions
from non-BART sources and excuse
EGUs from compliance with BART.

Response: The Clean Air Act requires
BART “as may be necessary to make
reasonable progress toward meeting the
national goal” of remedying existing
impairment and preventing future
impairment at mandatory Class I areas.
See CAA Section 169A(b)(2) (emphasis
added). In 1999, EPA issued regulations
allowing for alternatives to BART based
on a reading of the CAA that focused on
the overarching goal of the statute of
achieving progress. EPA’s regulations
provided states with the option of
implementing an emissions trading
program or other alternative measure in
lieu of BART so long as the alternative
would result in greater reasonable
progress than BART. We note that this
interpretation of CAA Section
169A(B)(2) was determined to be
reasonable by the DC Circuit in Center
for Energy and Economic Development
v. EPA, 398 F.3d 653, 659-660 (DC Cir.
2005) in a challenge to the backstop
market trading program under Section
309, and again found to reasonable by
the DC Circuit in Utility Air Regulatory
Group v. EPA, 471 F.3d 1333, 1340 (DC
Cir. 2006) (“* * *[W]e have already
held in CEED that EPA may leave states
free to implement BART-alternatives so
long as those alternatives also ensure
reasonable progress.”). Our regulations
for alternatives to BART, including the
provisions for a backstop trading
program under Section 309, are
therefore consistent with the Clean Air
Act and not in issue in this action
approving a SIP submitted under those
regulations. We have reviewed the
submitted 309 trading program SIPs to
determine whether each has the
required backstop trading program (see
40 CFR 51.309(d)(4)(v)), and whether
the features of the program satisfy the
requirements for trading programs as
alternatives to BART (see 40 CFR
51.308(e)(2)). Our regulations make
clear that any market trading program as
an alternative to BART contemplates

market participation from a broader list
of sources than merely those sources
that are subject to BART. See 40 CFR
51.308(e)(2)(i)(B).

Comment: The submitted 309 Trading
Program is defective because only 3 of
9 Transport States remain in the
program. The Grand Canyon Visibility
Transport Commission Report clearly
stated that the program must be
“comprehensive.” The program fails to
include the other Western States that
account for the majority of sulfate
contribution in the Class I areas of
participating States, and therefore Class
I areas on the Colorado Plateau will see
little or no visibility benefit. Non-
participation by other Transport Region
States compounds the program’s
deficiencies.

Response: We disagree that the 309
trading program is defective because
only 3 States remain in the program.
EPA’s regulations do not require a
minimum number of Transport Region
States to participate in the 309 trading
program, and there is no reason to
believe that the limited participation by
the 9 Transport States will limit the
effectiveness of the program in the 3
States that have submitted 309 SIPs. The
commenter’s argument is not supported
by the regional haze regulations and is
demonstrably inconsistent with the
resource commitments of the Transport
Region States that have worked for
many years in the WRAP to develop and
submit SIPs to satisfy 40 CFR 51.309. At
the outset, our regulations affirm that
“certain States* * *may choose” to
comply with the 40 CFR 51.309
requirements and conversely that “[a]ny
Transport Region State [may] elect not
to submit an implementation plan” to
meet the optional requirements. 40 CFR
51.309(a); see also 40 CFR 51.309(f). We
have also previously observed how the
WRAP, in the course of developing its
technical analyses as the framework for
a trading program, ‘‘understood that
some States and Tribes may choose not
to participate in the optional program
provided by 40 CFR 51.309.” 68 FR
33,769 (June 5, 2003). Only five of nine
Transport Region States initially opted
to participate in the backstop trading
program in 2003, and of those initial
participants only Oregon and Arizona
later elected not to submit 309 SIPs.

We disagree with the commenter’s
assertion that Class I areas on the
Colorado Plateau will see little or no
visibility benefit. Non-participating
States must account for sulfate
contributions to visibility impairment at
Class I areas by addressing all
requirements that apply under 40 CFR
51.308. To the extent Wyoming, New
Mexico and Utah sources “do not
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account for the majority of sulfate
contribution” at the 16 class I areas on
Colorado Plateau, there is no legal
requirement that they account for SO,
emissions originating from sources
outside these participating States. Aside
from this, the modeling results detailed
in the proposed rulemaking show
projected visibility improvement for the
20 percent worst days in 2018 and no
degradation in visibility conditions on
the 20 percent best days at all 16 of the
mandatory Class I areas under the
submitted 309 plan.

Finally, we do not agree with the
commenter’s characterization of the
Grand Canyon Visibility Transport
Commission Report, which used the
term “comprehensive” only in stating
the following:

“It is the intent of [the
recommendation for an incentive-based
trading program] that [it] include as
many source categories and species of
pollutants as is feasible and technically
defensible. This preference for a
‘comprehensive’ market is based upon
the expectation that a comprehensive
program would be more effective at
improving visibility and would yield
more cost-effective emission reduction
strategies for the region as a whole.” 2

It is apparent that the Grand Canyon
Visibility Transport Commission
recommended comprehensive source
coverage to optimize the market trading
program. This does not necessitate or
even necessarily correlate with
geographic comprehensiveness as
contemplated by the comment. We note
that the submitted backstop trading
program does in fact comprehensively
include “many source categories,” as
may also be expected for any intrastate
trading program that any state could
choose to develop and submit under 40
CFR 51.308(e)(2). As was stated in our
proposal, section 51.309 does not
require the participation of a certain
number of States to validate its
effectiveness.

Comment: The submitted 309 trading
program is defective because the
pollutant reductions from participating
States have little visibility benefit in
each other’s Class I areas. The States
that have submitted 309 SIPs are
“largely non-contiguous” in terms of
their physical borders and their air shed
impacts. Sulfate emissions from each of
the participating States have little effect
on Class I areas in other participating
States.

Response: We disagree. The 309
program was designed to address

2The Grand Canyon Visibility Transport
Commission, Recommendations for Improving
Western Vistas at 32 (June 10, 1996).

visibility impairment for the sixteen
Class I areas on the Colorado Plateau.
New Mexico, Wyoming and Utah are
identified as Transport Region States
because the Grand Canyon Visibility
Transport Commission had determined
they could impact the Colorado Plateau
class I areas. The submitted trading
program has been designed by these
Transport Region States to satisfy their
requirements under 40 CFR 51.309 to
address visibility impairment at the
sixteen Class I areas. The strategies in
these plans are directed toward a
designated clean-air corridor that is
defined by the placement of the 16 Class
I areas, not the placement of state
borders. ““Air sheds” that do not relate
to haze at these Class I areas or that
relate to other Class I areas are similarly
not relevant to whether the
requirements for an approvable 309
trading program are met. As applicable,
any Transport Region State
implementing the provisions of Section
309 must also separately demonstrate
reasonable progress for any additional
mandatory Class I Federal areas other
than the 16 Class I areas located within
the state. See 40 CFR 51.309(g). More
broadly, the State must submit a long-
term strategy to address these additional
Class I areas as well as those Class I
areas located outside the state which
may be affected by emissions from the
State. 40 CFR 51.309(g) and
51.308(d)(2). In developing long-term
strategies, the Transport Region States
may take full credit for visibility
improvements that would be achieved
through implementation of the strategies
required by 51.309(d). A state’s
satisfaction of the requirements of
51.309(d), and specifically the
requirement for a backstop trading
program, is evaluated independently
from whether a state has satisfied the
requirements of 51.309(g). In neither
case, however, does the approvability
inquiry center on the location or
contiguousness of state borders.

Comment: The emission benchmark
used in the submitted 309 trading
program is inaccurate. The “better-than-
BART” demonstration needs to analyze
BART for each source subject to BART
in order to evaluate the alternative
program. The submitted 309 trading
program has no BART analysis. The
“better-than-BART” demonstration does
not comply with the regional haze
regulations when it relies on the
presumptive SO, emission rate of 0.15
Ib/MMBtu for most coal-fired EGUs. The
presumptive SO- limits are
inappropriate because EPA has
elsewhere asserted that “presumptive
limits represented control capabilities at

the time the BART Rule was
promulgated, and that [EPA] expected
that scrubber technology would
continue to improve and control costs
would continue to decline.” 77 FR
14614 (March 12, 2012).

Response: We disagree that the
submitted 309 trading program requires
an analysis that determines BART for
each source subject to BART. Source
specific BART determinations are not
required to support the better-than-
BART demonstration when the
“alternative measure has been designed
to meet a requirement other than
BART.” See 40 CFR 51.308(e)(2)(i)(C).
The requirements of Section 309 are
meant to implement the
recommendations of the Grand Canyon
Visibility Transport Commission and
are regulatory requirements ““other than
BART?” that are part of a long-term
strategy to achieve reasonable progress.
As such, in its analysis, the State may
assume emission reductions ‘‘for similar
types of sources within a source
category based on both source-specific
and category-wide information, as
appropriate.” See id. The 309 States
used this approach in developing their
emission benchmark, and we view it to
be consistent with what we have
previously stated regarding the
establishment of a BART benchmark.
Specifically, we have explained that
States designing alternative programs to
meet requirements other than BART
“may use simplifying assumptions in
establishing a BART benchmark based
on an analysis of what BART is likely
to be for similar types of sources within
a source category.” 71 FR 60619 (Oct.
13, 2006).

We also previously stated that “we
believe that the presumptions for EGUs
in the BART guidelines should be used
for comparisons to a trading program or
other alternative measure, unless the
State determines that such
presumptions are not appropriate.” Id.
Our reasoning for this has also long
been clear. While EPA recognizes that a
case-by-case BART analysis may result
in emission limits more stringent than
the presumptive limits, the presumptive
limits are reasonable and appropriate for
use in assessing regional emissions
reductions for the better than BART
demonstration. See 71 FR 60619 (‘“‘the
presumptions represent a reasonable
estimate of a stringent case BART
because they would be applied across
the board to a wide variety of units with
varying impacts on visibility, at power
plants of varying size and distance from
Class I areas”). EPA’s expectation that
scrubber technology would continue to
improve and that control costs would
continue to decline is a basis for not



Federal Register/Vol. 77,

No. 228/ Tuesday, November 27, 2012/Rules and Regulations

70697

regarding presumptive limits as a
default or safe harbor BART
determination when the BART
Guidelines otherwise call for a
complete, case-by-case analysis. We
believe it was reasonable for the
developers of the submitted trading
program to use the presumptive limits
for EGUs in establishing the emission
benchmark, particularly since the
methodology used to establish the
emission benchmark was established
near in time to our promulgation of the
presumptive limits as well as our
guidance that they should be used. We
do not think the assumptions used at
the time the trading program was
developed, including the use of
presumptive limits, were unreasonable.
Moreover, the commenter has not
demonstrated how the use of
presumptive limits as a simplifying
assumption at that time, or even now,
would be flawed merely because EPA
expects that scrubber technology and
costs will continue to improve.

Comment: The presumptive SO,
emission rate overstates actual
emissions from sources that were
included in the BART benchmark
calculation. In addition, States in the
Grand Canyon Visibility Transport
Region have established or proposed
significantly more stringent BART limits
for SO,. Using actual SO, emission data
for EGUs, SO, emissions would be
130,601 tpy, not the benchmark of
141,859 tpy submitted in the 309
trading program. Using a combination of
actual emissions and unit-specific
BART determinations, the SO,
emissions would be lower still at
123,529 tpy. Finally, the same data EPA
relied on to support its determination
that reductions under the Cross State
Air Pollution Rule are “better-than-
BART” would translate to SO,
emissions of 124,740 tpy. These
analyses show the BART benchmark is
higher than actual SO, emissions
reductions achievable through BART. It
follows that the submitted 309 trading
program is flawed because it cannot be
deemed to achieve ‘“‘greater reasonable
progress”’ than BART.

Response: The BART benchmark
calculation does not overstate emissions
because it was not intended to assess
actual emissions at BART subject
sources nor was it intended to assess the
control capabilities of later installed
controls. Instead, the presumptive SO»
emission rate served as a necessary
simplifying assumption. When the
States worked to develop the 309
trading program, they could not be
expected to anticipate the future
elements of case-by-case BART
determinations made by other States (or

EPA, in the case of a BART
determination through any federal
implementation plan), nor could they be
expected to anticipate the details of
later-installed SO, controls or the future
application of enforceable emission
limits to those controls. The emissions
projections by the WRAP incorporated
the best available information at the
time from the states, and utilized the
appropriate methods and models to
provide a prediction of emissions from
all source categories in this planning
period. In developing a profile of
planning period emissions to support
each state’s reasonable progress goals, as
well as the submitted trading program,
it was recognized that the final control
decisions by all of the states were not
yet complete, including decisions as
they may pertain to emissions from
BART eligible sources. Therefore, we
believe it is appropriate that the analysis
and demonstration is based on data that
was available to the States at the time
they worked to construct the SO,
trading program. The States did make
appropriate adjustments based on
information that was available to them
at the time. Notably, the WRAP
appropriately adjusted its use of the
presumptive limits in the case of
Huntington Units 1 and 2 in Utah,
because those units were already subject
to federally enforceable SO, emission
rates that were lower than the
presumptive rate. The use of actual
emissions data after the 2006 baseline is
not relevant to the demonstration that
has been submitted.

Comment: SO, emissions under the
309 trading program would be
equivalent to the SO, emissions if
presumptive BART were applied to each
BART-subject source. Because the
reductions are equivalent, the submitted
309 trading program does not show, by
“the clear weight of the evidence,” that
the alternative measure will result in
greater reasonable progress than would
be achieved by requiring BART. In view
of the reductions being equivalent, it is
not proper for EPA to rely on “non-
quantitative factors” in finding that the
SO, emissions trading program achieves
greater reasonable progress.

Response: We recognize that the 2018
SO, milestone equals the BART
benchmark and that the benchmark
generally utilized the presumptive
limits for EGUs, as was deemed
appropriate by the States who worked
together to develop the trading program.
If the SO, milestone is exceeded, the
trading program will be activated. We
note, moreover, that the 2018 milestone
constitutes an emissions cap on sulfur
dioxide emissions that will persist after

2018.3 Under this framework, sources
that would otherwise be subject to the
trading program have incentives to
make independent reductions to avoid
activation of the trading program. We
cannot discount that the 2003 309 SIP
submittal may have already influenced
sources to upgrade their plants before
any case-by-case BART determination
under Section 308 may have required it.
In addition, the trading program was
designed to encourage early reductions
by providing extra allocations for
sources that made reductions prior to
the program trigger year. Permitting
authorities that would otherwise permit
increases in SO, emissions for new
sources would be equally conscious of
the potential impacts on the
achievement of the milestone. We note
that the most recent emission report for
the year 2010 shows a 35% reduction in
emissions from 2003. The 309 trading
program is designed as a backstop such
that sources would work to accomplish
emission reductions through 2018 that
would be superior to the milestone and
the BART benchmark. If instead the
backstop trading program is triggered,
the sources subject to the program
would be expected to make any
reductions necessary to achieve the
emission levels consistent with each
source’s allocation. We do not believe
that the “clear weight of the evidence”
determination referenced in 40 CFR
51.308(e)(2)(E)—in short, a
determination that the alternative
measure of the 309 trading program
achieves greater reasonable progress
than BART—should be understood to
prohibit setting the SO, milestone to
equal the BART benchmark. Our
determination that the 2018 SO,
milestone and other design features of
the 309 SIP will achieve greater
reasonable progress than would be
achieved through BART is based on our
understanding of how the SIP will
promote and sustain emission
reductions of SO, as measured against a
milestone. Sources will be actively
mindful of the participating states’
emissions inventory and operating to
avoid exceeding the milestone, not
trying to maximize their emissions to be
equivalent to the milestone, as this
comment suggests.

Comment: In proposing to find that
the SO, trading program achieves
greater reasonable progress than BART,
EPA’s reliance on the following features
of the 309 trading program is flawed:

3 The trading program can only be replaced via
future SIP revisions submitted for EPA approval
that will meet the BART and reasonable progress
requirements of 51.308. See 40 CFR
51.309(d)(4)(vi)(A).
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Non-BART emission reductions, a cap
on new growth, and a mass-based cap
on emissions. The reliance on non-
BART emission reductions is “‘a hollow
promise”” because there is no evidence
that the trading program will be
triggered for other particular emission
sources, and if the program is never
triggered there will be no emission
reductions from smaller non-BART
sources. The reliance on a cap on future
source emissions is also faulty because
there is no evidence the trading program
will be triggered, and thus the cap may
never be implemented. Existing
programs that apply to new sources will
already ensure that S02 emissions from
new sources are reduced to the
maximum extent. EPA’s discussion of
the advantages of a mass-based cap is
unsupported and cannot be justified.
EPA wrongly states that a mass-based
cap based on actual emissions is more
stringent than BART. There should not
be a meaningful gap between actual and
allowable emissions under a proper
BART determination. A mass-based cap
does not effectively limit emissions
when operating at lower loads and, as
an annual cap, does not have restrictive
compliance averaging. EPA’s argument
implies that BART limits do not apply
during startup, shutdown or
malfunction events, which is not
correct. The established mass-based cap
would allow sources to operate their
SO- controls less efficiently, because
some BART-subject EGUs already
operate with lower emissions than the
presumptive SO, emission rate of 0.15
Ib/MMBtu and because some EGUs were
assumed to be operating at 85%
capacity when their capacity factor (and
consequently their S0, emissions in tpy)
was lower.

Response: We disagree that it is
flawed to assess the benefits found in
the distinguishing features of the trading
program. The backstop trading program
is not specifically designed so that it
will be activated. Instead sources that
are covered by the program are on
notice that it will be triggered if the
regulatory milestones are not achieved.
Therefore, the backstop trading program
would be expected to garner reductions
to avoid its activation. It also remains
true that if the trading program is
activated, all sources subject to the
program, including smaller non-BART
sources would be expected to secure
emission reductions as may be
necessary to meet their emission
allocation under the program

We also disagree that the features of
the 2018 milestone as a cap on future
source emissions and as a mass-based
cap has no significance. As detailed in
our proposal, the submitted SIP is

consistent with the requirement that the
2018 milestone does indeed continue as
an emission cap for SO, unless the
milestones are replaced by a different
program approved by EPA as meeting
the BART and reasonable progress
requirements under 51.308. Future
visibility impairment is prevented by
capping emissions growth from those
sources not eligible under the BART
requirements, BART sources, and from
entirely new sources in the region. The
benefits of a milestone are therefore
functionally distinct from the control
efficiency improvements that could be
gained at a limited number of BART
subject sources. While BART-subject
sources may not be operating at 85%
capacity today, we believe the WRAP’s
use of the capacity assumption in
consideration of projected future energy
demands in 2018 was reasonable for
purposes of the submitted
demonstration. While BART requires
BART subject sources to operate SO»
controls efficiently, this does not mean
that an alternative to BART thereby
allows, encourage, or causes sources to
operate their controls less efficiently.
On the contrary, we find that the SIP,
consistent with the well-considered 309
program requirements, functions to the
contrary. Sources will be operating their
controls in consideration of the
milestone and they also remain subject
to any other existing or future
requirements for operation of SO,
controls.

We also disagree with the
commenter’s contention that existing
programs are equivalent in effect to the
emissions cap. EPA’s new source review
programs are designed to permit, not
cap, source growth, so long as the
national ambient air quality standards
and other applicable requirements can
be achieved. Moreover, we have not
argued that BART does not apply at all
times or that emission reductions under
the cap are meant to function as
emission limitations are made to meet
the definition of BART (40 CFR 51.301).
The better-than-BART demonstration is
not, as the comment would have it,
based on issues of compliance averaging
or how a BART limit operates in
practice at an individual facility.
Instead, it is based on whether the
submitted SIP follows the regulatory
requirements for the demonstration and
evidences comparatively superior
visibility improvements for the Class I
areas it is designed to address.

Comment: The submitted 309 SIP will
not achieve greater reasonable progress
than would the requirement for BART
on individual sources. The BART
program ‘‘if adequately implemented”’
will promote greater reasonable

progress, and EPA should require BART
on all eligible air pollution sources in
the state. EPA’s proposed approval of
the 309 trading program is “particularly
problematic” where the BART sources
cause or contribute to impairment at
Class I areas which are not on the
Uniform Rate of Progress glide-path
towards achieving natural conditions.
EPA should require revisions to provide
for greater SO» reductions in the 309
program, or it should require BART
reductions on all sources subject to
BART for SO».

Response: We disagree with the issues
discussed in this comment. As
discussed in other comments, we have
found that the state’s SIP submitted
under the 309 program will achieve
greater reasonable progress than source-
by-source BART. As the regulations
housed within section 51.309 make
clear, States have an opportunity to
submit regional haze SIPs that provide
an alternative to source-by-source BART
requirements. Therefore, the
commenter’s assertion that we should
require BART on all eligible air
pollution sources in the state is
fundamentally misplaced. The
commenter’s use of the Uniform Rate of
Progress (URP) as a test that should
apparently be applied to the adequacy
of the 309 trading program as a BART
alternative is also misplaced, as there is
no requirement in the regional haze rule
to do so.

Comment: The 309 trading program
must be disapproved because it does not
provide for “steady and continuing
emissions reductions through 2018 as
required by 40 CFR 51.309(d)(4)(ii). The
program establishes its reductions
through milestones that are set at three
year intervals. It would be arbitrary and
capricious to conclude these reductions
are “‘steady” or “‘continuous.”

Response: We disagree and find that
the reductions required at each
milestone demonstrate steady and
continuing emissions reductions. The
milestones do this by requiring regular
decreases. These decreases occur in
intervals ranging from one to three years
and include administrative evaluation
periods with the possibility of
downward adjustments of the
milestone, if warranted. The interval
under which “steady and continuing
emissions reductions through 2018”
must occur is not defined in the regional
haze rule. We find the milestone
schedule and the remainder of the
trading program submitted by New
Mexico does in fact reasonably provide
for “‘steady and continuing emissions
reductions through 2018.”

Comment: The WRAP attempts to
justify the SO, trading program because
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SO, emissions have decreased in the
three Transport Region states relying on
the alternative program by 33% between
1990-2000. The justification fails
because the reductions were made prior
to the regional haze rule. The reliance
on reductions that predate the regional
haze rule violates the requirement of 40
CFR 51.308(e)(2)(iv) that BART
alternatives provide emission
reductions that are “surplus’ to those
resulting from programs implemented to
meet other Clean Air Act Requirements.

Response: We did not focus on the
WRAP’s discussion of early emission
reductions in our proposal. However,
we do not agree with this comment. The
WRAP’s statements regarding past air
quality improvements are not contrary
to the requirement that reductions
under a trading program be surplus.
Instead, the WRAP was noting that
forward-planning sources had already
pursued emission reductions that could
be partially credited to the design of the
309 SIP. We note that the most recent
emission report for the year 2010 shows
a 35% reduction in emissions from
2003. Sources that make early
reductions prior to the program trigger
year may acquire extra allocations
should the program be triggered. This is
an additional characteristic feature of
the backstop trading program that
suggests benefits that would be realized
even without triggering of the program

itself. The surplus emission reduction
requirement for the trading program is
not in issue, because the existence of
surplus reductions is studied against
other reductions that are realized “‘as of
baseline date of the SIP.”” The 1990-
2000 period plainly falls earlier than the
baseline date of the SIP, so we disagree
that the WRAP’s discussion of that
period was problematic or violative of
40 CFR 51.308(e)(2)(iv), regarding
surplus reductions.

Comment: EPA must correct
discrepancies between the data
presented in the 309 SIP submittals.*
There are discrepancies in what has
been presented as the results of WRAP
photochemical modeling. The New
Mexico RH SIP proposal by EPA shows,
for example, that the 20% worst days at
Grand Canyon National Park have
visibility impairment of 11.1 deciviews,
while the other EPA proposals show
11.3 deciviews. The discrepancy
appears to be due to the submittals
being based on different modeling
scenarios developed by the WRAP. EPA
must explain and correct the
discrepancies and ‘“‘re-notice” a new
proposed rule containing the correct
information.

Response: We agree that there are
discrepancies in the numbers in Table 1
of the proposal notices. The third
column of the table below shows the
modeling results presented in Table 1 of
the Albuquerque, Wyoming and Utah

proposals. The modeling results in the
New Mexico proposal Table 1 are
shown in the fourth column. The
discrepancies come from the State’s
using different preliminary reasonable
progress cases developed by the WRAP.
The Wyoming, Utah and Albuquerque
proposed notices incorrectly identify
the Preliminary Reasonable Progress
case as the PRP18b emission inventory
instead of correctly identifying the
presented data as modeled visibility
based on the “prp18a” emission
inventory. The PRP18a emission
inventory is a predicted 2018 emission
inventory with all known and expected
controls as of March 2007. The
preliminary reasonable progress case
(“PRP18b”) used by New Mexico is the
more updated version produced by the
WRAP with all known and expected
controls as of March 2009. Thus, we are
correcting Table 1, column 5 in the
Wyoming, Utah and Albuquerque of our
proposed notices to include model
results from the PRP18b emission
inventory, consistent with the New
Mexico proposed notice and the fourth
column in the table below. We are also
correcting the description of the
Preliminary Reasonable Progress Case
(referred to as the PRP18b emission
inventory and modeled projections) to
reflect that this emission inventory
includes all controls “‘on the books” as
of March 2009.

2018 2018
l;’reliminei)rly l;’reliminabrly
easonable easonable
Class | Area State Progress Progress

PRP18a Case | PRP18b case

(deciview) (deciview)
Grand Canyon National Park ...........ccooiiiiiiiii s AZ 11.3 111
Mount Baldy Wilderness ............ AZ 11.4 11.5
Petrified Forest National Park .... AZ 12.9 12.8
Sycamore Canyon Wilderness ..........ccoceveveeneienienenieeneenns AZ 15.1 15.0
Black Canyon of the Gunnison National Park Wilderness .... CcO 9.9 9.8
Flat Tops Wilderness .........cccceiiiiiiiisieiiiesee e CcO 9.0 9.0
Maroon Bells Wilderness ..... CcO 9.0 9.0
Mesa Verde National Park ... CcOo 12.6 12.5
Weminuche Wilderness ....... CcO 9.9 9.8
West Elk Wilderness ............... CcO 9.0 9.0
San Pedro Parks Wilderness .. NM 9.8 9.8
Arches NAtiONAI PArK .......cooiiiiiiiiiiiie e e e e e e e s s e e e e e eassaeteeeaeaesessaaaeeeeeessnsaeneaaeenannes uT 10.9 10.7
Bryce Canyon National Park ... uT 11.2 111
Canyonlands National Park .... uT 10.9 10.7
Capitol Reef National Park ..... uT 10.5 10.4
A To ) o I N P-4 o o =Y T SRR uT 13.0 12.8

Section 309 requires Transport Region
States to include a projection of the
improvement in visibility expected
through the year 2018 for the most

4 This particular comment was not submitted in
response to the proposal to approve Albuquerque’s
309 trading program, the earliest published

impaired and least impaired days for
each of the 16 Class I areas on the
Colorado Plateau. 40 CFR 51.309(d)(2).
As explained in the preamble to the

proposal. It was consistently submitted in the

comment periods for the proposals to approve the

1999 regional haze regulations, EPA
included this requirement to ensure that
the public would be informed on the
relationship between chosen emissions

309 trading programs for NM, WY and UT, which
were later in time.
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control measures and their effect on
visibility. 64 FR at 35751. Given the
purpose of this requirement, we do not
consider the discrepancies noted above
to be significant and are not re-noticing
our proposed rulemaking as the
discrepancies do not change our
proposed conclusion that SIP submitted
by New Mexico contains reasonable
projections of the visibility
improvements expected at the 16 Class
I areas at issue. The PRP18a modeling
results show projected visibility
improvement for the 20 percent worst
days from the baseline period to 2018.
The PRP18b modeling results show
either the same or additional visibility
improvement on the 20 percent worst
days beyond the PRP18a modeling
results. We also note there are two
discrepancies in New Mexico’s Table 1,
column four compared to the other
participating States’ notices. The 2018
base case visibility projection in the
New Mexico proposed notice for Black
Canyon of the Gunnison National Park
Wilderness and Weminuche Wilderness
should be corrected to read 10.1
deciview rather than 10.0.
Notwithstanding the discrepancies
described above, we believe that the NM
SIP adequately projects the
improvement in visibility for purposes
of Section 309.

B. Comments on PM BART

Comment: EPA failed to identify the
cost-effectiveness criteria it used to
determine that wet electrostatic
precipitators (WESPs) were not cost
effective at San Juan Generating Station
(SJGS). Public Service of New Mexico’s
(PNM’s) own analysis shows a visibility
improvement of 0.62 deciview at Mesa
Verde National Park as a result of
installation of WESPs on all four units
at SJGS at a cost of $145,000-$173,000
per ton of PM removed. EPA remarked
that PNM likely overestimated the cost
of WESPs, yet failed to present the
correct cost calculation in its proposed
rule or reject installation of WESP as
BART using proper cost numbers. The
commenter states that EPA lacks the
evidence to make this conclusion and
that EPA must properly calculate the
cost of WESPs at SJGS, identify the
range of costs deemed cost-effective for
other PM BART determinations, and
identify objective criteria to be used for
determining PM cost-effectiveness for
PM controls under BART.

Response: EPA is approving the
state’s determination that BART for PM
is no additional controls, and is not
purporting to make or conduct an
independent BART analysis. We hold to
our original observation that the cost
estimations presented for WESPs were

likely overstated, but we cannot
conclude these costs were radically
overstated such that New Mexico,
having more refined cost estimates,
would have reached a different
conclusion. We note that no
commenters questioned New Mexico’s
PM BART determination or its
underlying technical analysis during the
state’s public comment period. In
reviewing the submitted BART
determination, we do not agree that EPA
is presently responsible for generating
its own cost analysis or stating a range
of cost-effectiveness for PM BART
controls at SJGS. No commenters
responding to our proposal have
provided a basis to conclude that the
addition of WESPs would achieve their
objective of improving visibility in Class
I areas in an economical way. The
estimated average cost effectiveness of
WESP that has been quoted by PNM is
more than an order of magnitude larger
(i.e., >cost/ton*10) than what other
BART determining authorities have
found to be cost effective in other case-
by-case determinations. We have no
record basis for assuming that the errors
in the developed cost estimations are
flawed to such a great degree. Nor do we
have a reason to find that New Mexico’s
record support was inadequate such that
it arrived at an unreasonable
determination. In other words, the cost
estimations for WESP were not so
flawed as to throw into question the
conclusion that the incremental
visibility benefit anticipated from
additional controls could not justify the
high cost to achieve a more stringent
emission limit.

The addition of WESP would result in
an exorbitant incremental cost
effectiveness value because the existing
pulse jet fabric filters (PJFF) are
removing much of the PM. The addition
of WESP is estimated to only reduce PM
emissions by an additional 69 tons per
year (tpy) each at units 1 and 2, and
approximately 100 tpy each at units 3
and 4. Therefore, the addition would
result in a high anticipated cost on a
$/ton removed basis for WESP at SJGS,
even if we corrected the cost estimate to
be consistent with EPA guidance; we
believe the cost of installation and
operation of WESP would not be cost
effective. We are therefore approving the
submitted PM BART determination.

Comment: EPA failed to propose a PM
BART emission limit that is achievable
with the operation of baghouses such as
those currently installed at SJGS. Much
lower PM emission rates are achievable
even with SJGS’s existing technology.
The commenter notes that the EPA is
proposing a BART PM limit of 0.012 b/
MMBtu at the nearby Four Corners

Power Plant (FCPP) and a 10% opacity
limit at each unit at FCPP to control PM
emissions. Moreover, there have been
several recent permits issued with best
available control technology (“BACT”)
limits at 0.010 1b/MMBtu based on
operation of a fabric filter baghouse. The
commenter asserts even lower levels are
achievable based on source test data at
some facilities. An EPA Region 9
employee concluded back in 2002 that
BACT for filterable PM at two existing
pulverized coal boilers firing Powder
River Basin coal and equipped with a
baghouse was 0.006 Ib/MMBtu based on
a 3-hour average and monitored via EPA
Method 5 and continuously using
triboelectric broken bag detectors; there
is no reason that the SJGS units could
not achieve similar PM emission rates as
new units.

The filtration media determines the
control efficiency of a baghouse for very
small particles. There is a wide range of
media that can be used, most of which
are much more efficient for larger
particles than smaller particles. Thus,
PNM and EPA should have assumed
lower filterable PM emissions than
0.015 Ib/MMBtu for a baghouse in their
evaluation of PM controls. Had they
done so, the cost of control on a dollar
per ton of pollution removed basis
would be lower.

Response: The commenter is incorrect
in summarizing the proposed PM
emission limit for the Four Corners
Power Plant. The proposed rule sought
comment on an emission limit of 0.015
Ib/MMBtu on units 4 and 5 achievable
with the existing baghouses consistent
with our proposal for the SJGS and also
includes a proposed 10% opacity limit.
The proposed rule also proposed to
require an upgrade in PM controls to
meet an emission limit of 0.012 1b/
MMBtu and 10% opacity on Units 1-3,
which is achievable either through
installing baghouses or ESPs for these
units. The proposal noted that because
of the high incremental cost of both of
these options, however, EPA was also
asking for comment on whether the
facility can satisfy BART by operating
the existing venturi scrubbers to meet an
emissions limit of 0.03 Ib/MMBtu with
a 20% opacity limit to demonstrate
continuous compliance. The final rule
(77 FR 51620) published on August 24,
2012 (after the publication of our
proposed notice) requires Units 4 and 5
at FCPP to meet an emission limit of
0.015 Ib/MMBtu, and retains the
existing 20 percent opacity limit. These
PM limits are achievable through the
proper operation of the existing
baghouses. EPA has determined that it
is not necessary or appropriate at this
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time to set new PM limits for Units 1-
3 at the FCPP.

As stated in a BART analysis®
developed by PNM and incorporated for
technical support by New Mexico in the
submitted PM BART determination,
“While the control effectiveness of the
PJFF is usually defined by vendors at
the outlet ductwork of the PJFF, the
BART determination is based on the
control effectiveness for particulate
matter at the stack outlet. Therefore, the
particulate matter emission rate has to
take into account both the removal
efficiency of the PJFF and the impacts
of the wet FGD operation, where there
is a potential for additional re-
entrainment of scrubber solids into the
flue gas, which increases the stack
outlet particulate matter emission
concentration.” Therefore, direct
comparison to performance of
baghouses at other facilities or BACT
analyses for new facilities is not
necessarily appropriate. The PM
emission limit at the SJGS represents
the vendor guarantee for the
performance of the fabric filters recently
installed in response to the 2005
consent decree to address PM and for
enhanced mercury control and includes
the additional contribution of PM
emissions from operation of the wet
FGD downstream of the PJFF.

Comment: EPA’s proposed PM BART
emission limit for SJGS is improper
because it appears to only apply to
filterable PM. The commenter asserts
that EPA’s BART guidelines specify that
BART should be evaluated and defined
for both PM,¢ and PM, s Since EPA has
found that the SJGS is subject to BART
for particulate matter, EPA must
evaluate and define BART limits for
bOth PM]() and PM2V5.

Response: We disagree that we must
promulgate any limits or disapprove the
PM BART determination because the
State did not make a BART
determination for PM, 5. The BART
Guidelines do not specify that States
must establish a BART limit for both
PM;o and PM, 5. The BART Guidelines
provide the following:

“You must look at SO, NOx, and
direct particulate matter (PM) emissions
in determining whether sources cause or
contribute to visibility impairment,
including both PM, and PM,5.”
[Appendix Y to Part 51, section IIL.A.2.]

This language in the BART Guidelines
was intended to clarify to States that
when determining whether a source is
subject to BART, the modeling
evaluation to determine the source’s

5Public Service Company of New Mexico, San
Juan Generating Station Final particulate matter
BART analysis, PNM (August 28, 2008).

impact on visibility has to account for
both PM, and PM; s emissions. There
are several instances in which we state
in both the preamble to the RHR, and in
the BART Guidelines that PM;o may be
used as indicator for PM, s in
determining whether a source is subject
to BART. Neither the RHR nor the BART
Guidelines specify that States must
make separate BART determinations for
PM,o and PM, s. Therefore, we disagree
that we must evaluate separate limits or
disapprove the PM BART determination
for SJGS on the basis that a BART
determination for PM, s was not made.
Furthermore, we expect that H>SO4
will be a main component of
condensable PM emissions from the
facility and anticipate that emissions of
H,S0, will be low given the type of coal
used and the existing control
equipment. We have imposed a limit on
H,S04 in the FIP of 2.6 x 104 1b/
MMBtu (76 FR 52388) to limit the
increase in emissions of H,SO4 expected
from operating SCR at the SJGS units.

C. Comments on Reasonable Progress

Comment: EPA proposes no
additional emission reductions from
New Mexico’s stationary sources to
make further progress toward achieving
natural visibility conditions. EPA’s
determination that this approach is
“reasonable,” 77 FR 36073, is counter to
the very purpose of the Regional Haze
program. An implementation plan must
identify and analyze the measures
aimed at achieving the uniform rate of
progress (URP) and determine whether
these measures are reasonable. If a state
establishes an RPG that does not meet
the URP, the state must demonstrate, on
the basis of the four factors, that (1)
meeting the URP isn’t reasonable; and
(2) the RPG adopted by the state is
reasonable. The reasonableness of
measures that are necessary to achieve
the uniform rate of progress is evaluated
based on four factors: (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources.

While EPA has established a target of
2064 for achieving natural visibility
conditions, under its proposed approval
of the New Mexico SIP, natural
visibility conditions will not be restored
in Class I areas affected by New Mexico
sources until much later, in some cases
hundreds of years beyond 2064. EPA
failed to impose any emission
reductions from New Mexico’s largest
anthropogenic sources of haze-causing
pollutants beyond BART. The
commenter supports EPA’s NOx BART

determination at the San Juan
Generating Station, but states that
greater emissions reductions are
necessary across all New Mexico
sources of haze-causing pollution to
achieve reasonable progress. The
commenter states EPA’s approach in the
NM RH SIP proposal guarantees that
Congress’ goal of achieving natural
visibility conditions at Class I areas will
never be reached. EPA must require
additional reductions of visibility-
impairing pollutants from New Mexico’s
largest air pollution sources to meet
reasonable progress requirements.

Response: EPA’s Reasonable Progress
Guidance states that the URP is not a
presumptive target for the RPG.6 The
state followed the proper approach in
setting its RPGs through 2018. New
Mexico considered the four factors
established in section 169A of the CAA
and in EPA’s RHR at 40 CFR
51.308(d)(1)(i)(A). The factors are
considered when selecting the RPGs for
the best and worst days for each Class
I area. New Mexico considered the costs
of compliance, the time needed for
compliance, the energy and non-air
quality environmental impacts, and the
remaining useful life of the facility for
a wide variety of source categories. New
Mexico also investigated additional
control options on three refineries. The
NMED reasonably concluded that the
cost of additional controls was not
warranted and concluded that the RPGs
are reasonable given projected
emissions reductions from
anthropogenic sources and the fact that
natural and out-of-state sources
contribute significantly to haze. Because
the State has limited ability to control
naturally occurring wildfires and
windblown dust, these sources of
visibility impairment will continue to
impact visibility at New Mexico’s Class
I areas and limit the visibility
improvement achievable during the
planning period.

The visibility improvement at issue
here is the rate of visibility
improvement for the first
implementation period, which extends
until July 31, 2018. New control
programs in the future that reduce
emissions may be implemented, which
would hasten visibility improvement
and possibly yield an earlier year to
achieve natural conditions. Similarly,
emission reductions in place or
anticipated to be in place before 2018
that were not included in the projected

6 Guidance for Setting Reasonable Progress Goals
under the Regional Haze Program, June 1, 2007,
memorandum from William L. Wehrum, Acting
Assistant Administrator for Air and Radiation, to
EPA Regional Administrators, EPA Regions 1-10
(pp. 4-2, 5-1).
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2018 emission inventory will result in
improved visibility improvement over
the State’s RPGs. As explained in the
proposal, the implementation of NOx
BART at SJGS and FCPP, as well as
corrections to over-projections of NOx
and SO, emissions in Bernalillo County
would further lower 2018 emissions
projections for both NOx and SO, and
result in more visibility improvement
than predicted by the WRAP modeling
which was the basis for setting the
RPGs. In addition, in this action we are
approving New Mexico’s participation
in the SO, emissions milestone and
backstop trading program that applies to
all stationary sources which emit greater
than 100 tpy of SO, and will result in
emission reductions of SO, between
2002 and 2018.

New Mexico will include any
additional control measures it finds
reasonable along with any additional
measures implemented by contributing
states in the next implementation
period. For the first implementation
period, EPA finds adequate New
Mexico’s assessment of reasonable
progress goals and reasonable measures
for its long term strategy.

Comment: New Mexico and EPA
failed to analyze or require any air
pollution controls under the reasonable
progress program. Instead, EPA’s
proposal relies on the WRAP’s general,
non-source specific analysis of potential
reasonable progress source categories.
See, Docket EPA-R06-2009-0050-0014,
Appendix E. The WRAP’s general
source category analysis fails to identify
any specific New Mexico sources that
may be subject to reasonable progress
controls. Id. The WRAP’s general source
analysis is also factually incorrect. Table
6—1 of the WRAP’s analysis indicates
that there are no PM, SO, or NOx
emissions from coal fired boilers in New
Mexico. Id. at p. 340. To the contrary,
coal fired boilers at SJGS, Escalante coal
plant, Raton coal plant, and Four
Corners all emit significant quantities of
these criteria pollutants. Thus, reliance
on the WRAP general source report for
approval of the New Mexico SIP is
arbitrary and capricious due to its
factual inaccuracy.

In addition, a supplemental
reasonable progress analysis was also
performed for the NM RH SIP. See,
Docket EPA-R06—2009-0050-0014,
Appendix F. This analysis was a New
Mexico source specific analysis.
However, this source specific analysis
only analyzed reasonable progress
controls at three refineries in New
Mexico. Id. Thus, the commenter asserts
that New Mexico has failed to analyze
the need for or require source-specific
reasonable progress controls at New

Mexico’s EGU’s or other facilities
identified in the WRAP general report,
such as cement plants, as is mandated
under the regional haze rule. The
commenter claims EPA’s proposal fails
to correct this deficiency. As such,
EPA’s proposal fails to comply with the
federal regional haze rules and EPA’s
proposed approval of the SIP is arbitrary
and capricious. Therefore, EPA must
evaluate options for limiting NOx, PM,
and SO, emissions at all New Mexico
EGUs and other large stationary sources.
Response: We disagree with the
commenter’s assessment of the WRAP’s
analysis. As the commenter
acknowledges, the WRAP analysis
(Supplementary Information for Four
Factor Analyses by WRAP States,
Appendix E of the NM RH 309(g) SIP
submittal) is a general, non-source
specific analysis of potential controls to
be considered in a reasonable progress
analysis. As such, the usefulness of the
report lies not in any identification of
specific sources within each state, but in
the identification of available emission
control technologies and analysis of the
four factors for the candidate control
measures identified for priority
pollutants for each emission source
category. The report provides
information on control efficiency, cost
effectiveness, time needed for
implementation, energy and other
impacts, and information on
considerations for the impact of
remaining useful life on control costs.
This source category information was
adopted as technical support by New
Mexico in their reasonable progress
analysis. We disagree with the
commenter’s claim that Table 61 is
factually inaccurate because it does not
include emissions from New Mexico
EGUs. Table 6-1 identifies emissions
from industrial boilers meeting the
definition described in Subpart Db of 40
CFR Part 60, which does not include the
EGU sources identified in the comment.
The supplemental WRAP analysis
(Supplementary Information for Four-
Factor Analyses for Selected Individual
Facilities in New Mexico, Appendix F
of the NM RH 309(g) SIP) analyzed
reasonable progress controls at three
refineries in New Mexico at the request
of NMED. NMED identified these three
facilities for further site-specific
evaluation due to emissions and
proximity to Class I areas. For other
source types, such as cement kilns,
NMED relied on the WRAP general four-
factor analysis discussed above to
inform their evaluation. New Mexico
also relied on other additional sources
of information as available. For
example, in response to comments
NMED received on the four factor

analysis, NMED identifies that New
Mexico through a separate process (the
Four Corners Air Quality Task Force)
analyzed oil and gas sources and the
power plants in the four corners region.
NMED did not identify any additional
reductions in their evaluation of the
WRAP analyses and other available
sources of information.”

New Mexico will include any
additional control measures it finds
reasonable along with any additional
measures implemented by contributing
states in the next implementation
period. For the first implementation
period, EPA finds New Mexico’s
assessment of reasonable measures for
its long term strategy to be adequate
with a sufficient basis for approval.

Comment: The NM RH SIP also fails
to comply with 40 CFR 51.309(g), which
requires that SIPs address impacts to
Class I areas not located on the Colorado
plateau. 40 CFR 51.309(g). States are
required to submit air quality modeling
or other reliable evidence revealing
visibility impacts and establishing that
reasonable progress goals will be met. In
December 2010 and February 2011, EPA
informed Bernalillo County that its SIP
failed to comply with 40 CFR
51.309(g)(1) and (2) because it did not
submit evidence showing Bernalillo
County’s effects on visibility in Class I
areas in New Mexico, such as Gila
Wilderness and Carlsbad Cavern. EPA
Docket EPA—R06—OAR-2008-0702—
0011 at pages 110—111 and 126-127.
EPA determined that SO, emissions in
New Mexico were projected to increase
from 4,966 tpy in 2002 to 14,073 tpy by
2018 with nearly 30% of the 2018
emissions coming from Bernalillo
County. Id. EPA also determined that a
significant increase in NOx emissions
from Bernalillo County was projected to
occur over this same time period. Id.
EPA asked Bernalillo County to conduct
visibility modeling to determine its
impacts to Class I areas and to explain
how reasonable progress goals would be
met in light of significant emissions
increases. Id.

The commenters state that they were
unable to identify any visibility
modeling or other analysis conducted
by Bernalillo County to address EPA’s
concerns. The undersigned request an
opportunity to review any visibility
modeling or related analysis and that
EPA reject the NM RH SIP until these
issues with the Bernalillo County

7 We note that NOx emissions from the only
subject-to-BART source in New Mexico (evaluated
for controls under the BART requirements) are
greater than the next 20 largest NOx sources in the
State combined based on evaluation of 2008
National Emission Inventory data.
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component of the SIP are fully
addressed.

Response: The Albuquerque/
Bernalillo County Air Quality Control
Board (AQCB) is the federally delegated
air quality authority for the City of
Albuquerque and Bernalillo County,
New Mexico (BC). The AQCB has
submitted a Section 309 regional haze
SIP for its geographic area of New
Mexico and EPA has proposed approval
of this SIP submittal (77 FR 24768).
While the regional haze requirements
for BC are addressed in their separate
SIP submittal and our separate
evaluation and proposed action, we
recognize that the BC SIP submittal is a
necessary component of the regional
haze plan for the entire State of New
Mexico and is also necessary to ensure
the requirements of section 110(a)(2)(D)
of the CAA are satisfied for the entire
State of New Mexico. As such, we find
it is appropriate to respond to the
commenter’s claims that the NM RH SIP
fails to comply with 40 CFR 51.309(g)
because of a deficiency in the BC RH
SIP.

The letters referred to by the
commenter state that the analysis with
regard to the requirements of 40 CFR
51.309(g)(1) and (2) in BC’s draft SIP
revision shared with EPA in 2010 may
be incomplete. Specifically, the
qualitative analysis provided in
“Appendix 2007-H” and “Addendum
to Appendix 2007-H” addressed the
impact of BC’s emissions on nearby
Class I areas but did not include
information on the inaccuracy and over-
prediction in the 2018 WRAP emission
projections for NOx and SO, emissions
in BC, or the effect of an accurate
emission inventory with respect to
modeled visibility degradation at Gila
Wilderness and Carlsbad Caverns.

With respect to the above mentioned
modeled degradation at Gila
Wilderness, an error in data retrieval
affected initial results for modeled
visibility conditions at Gila Wilderness
in 2002 and indicated that visibility
would degrade from 2002 to 2018. This
error was corrected and the updated
submitted data indicates a predicted
improvement in visibility conditions on
the 20% worst days and no degradation
of visibility on the 20% best days.8 For
Carlsbad Caverns, NMED provided
modeling data that demonstrates that
significant projected growth in
emissions by 2018 from Mexico are
responsible for the degradation in
visibility conditions on the 20% best

8 Correction of WRAP region Plan02d CMAQ
visibility modeling results on TSS for Regional
Haze Planning—Final Memorandum, June 30, 2011,
available at: http://vista.cira.colostate.edu/tss/help/
plan02d_rev.pdf.

days at this Class I area (Section 11.3.3
of the NM RH 309(g) SIP submittal).
WRAP visibility modeling results with
Mexico emissions held constant from
2002 to 2018 show a slight improvement
in visibility conditions at Carlsbad
Caverns on the 20% best days.
Therefore, the initial modeled visibility
degradation at both Gila Wilderness and
Carlsbad Caverns was addressed
without a need to further evaluate the
impact of over-estimated NOx and SO»
emissions in BC.

Furthermore, BC provided additional
information in Appendix 2010 B of the
BC RH SIP ¢ that included an evaluation
of emission inventory trends for 2002,
2005, and 2008 for NOx and SO»
emissions for Bernalillo County. The
analysis in the BC RH SIP submittal
identifies some inaccuracies in the
emission inventories used by the WRAP
to model the 2002 baseline and the 2018
future case. The 2002 and 2018
emission projections are higher than
expected when compared to the
reduction in SO, emissions observed in
the actual emissions inventories for
2002, 2005 and 2008. Table 5 of our
proposed approval of the BC RH SIP (77
FR 24790) shows a comparison of
emission data from Bernalillo County
and a trend of decreasing emissions
compared to emissions included in the
WRAP estimates and photochemical
modeling, projecting a large increase of
both NOx and SO,. Based on the
information provided in BC RH SIP
submittal, we agree with the
determination that visibility impacts at
the nearby Class I areas due to area and
mobile emission sources in Bernalillo
County are overestimated in the WRAP
2002 and 2018 visibility modeling. The
emission trends for 2002 through 2008
(BC RH SIP submittal Appendix 2010—
B) indicate that emissions of NOx and
SO, within Bernalillo County are
declining and therefore visibility
impairment due to these emissions are
also anticipated to decrease from their
current low levels presented in
Appendix 2007-H and in the addendum
to Appendix 2007-H of the BC RH SIP.
A separately signed action has found
that BC adequately evaluated the Class
I areas that may be impacted by sources
of air pollution within Bernalillo
County and BC adequately determined
and demonstrated that, at this time, it is
improbable that sources located within
the county cause or contribute to
visibility impairment in a Class I area
located outside of the county. The
separately signed action has therefore
found that the BC RH SIP submittal

9 AQD exhibit#5 EPA Docket EPA-R06—OAR—
2008-0702-0013 beginning at page 227.

complies with 40 CFR 51.309(g)(1) and
(2).

D. Comment on Programs Related to
Fire

Comment: NMED noted the following
inaccuracies in Section H, Programs
Related to Fire, of the Proposed Rule,
which should be corrected in the final
rule: Section H.1.b, Evaluation of Smoke
Dispersion, incorrectly states that SMP
I burns may only be conducted when
the ventilation index category is rated
“Good” or better, and that the burner
must conduct visual monitoring and
document the results in writing. In fact,
what the New Mexico SIP provides is
that SMP I burners have the option of
either (1) burning during daylight hours
at least 300 feet from an occupied
dwelling, workplace, or place where
people congregate; or (2) burning only
during times when the ventilation is
good or better and conducting visual
monitoring along with burning. (see
Subsection A of 20.2.65.102 NMAC)

In addition, Section H.1.e, Air Quality
Monitoring, incorrectly states that SMP
I burners are required to conduct visual
monitoring. Visual monitoring under
SMP I is required whenever the burn is
conducted within a one-mile radius of
a population.

Response: We agree with this
comment. The proposed notice did not
identify that Subsection A of
20.2.65.102 NMAC also provides for the
option (“option 1”) of burning during
the hours from one hour after sunrise
until one hour before sunset, at least 300
feet from an occupied dwelling,
workplace, or place where people
congregate in addition to the option
(“option 2”) described in the notice of
limiting burning only during times
when the ventilation index category is
rated “Good” or better. In addition, the
commenter is correct that SMP I burners
are only required to perform visual
monitoring if the burn is conducted
within a one-mile radius of a population
under option 1 described above or if the
burn is conducted under option 2.

Thus, we are clarifying that the terms
of the submitted SIP under review had
included these options and
requirements for SMP I burns. The
review considerations for this additional
option would not change our conclusion
that the Smoke Management rule meets
the requirements to address air quality
monitoring and evaluation of smoke
dispersion as described in Section III.F
of the proposed notice.

E. Comments on Taking No Action on
NOx BART

Multiple commenters have
acknowledged that our proposal did not
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address NOx BART at the San Juan
Generating Station, but they nonetheless
submitted comments concerning the
NOx BART part of New Mexico’s 2011
Regional Haze SIP submittal (as well as
a pending 2011 Interstate Transport SIP
for visibility that relies on the 2011
submitted NOx BART determination). In
brief, several commenters urged EPA to
take action to approve the NOx BART
portion of the SIP submittal (leading to
withdrawal of the FIP), while another
commenter urges EPA “to hold to its
final NOx BART determination at
SJGS.”

The NOx BART submittal was not
evaluated and not in the scope of our
original proposal. There has been no
supplemental proposal, and the NOx
BART submittal is manifestly not part of
today’s final action. Judicial review is
authorized for today’s approval of the
various parts of the SIP submittal on
which we are taking final action. See
CAA 307(b)(1). In contrast, the NOx
BART portion of the SIP submittal is not
the subject of a final action “approving
* * * any implementation plan under
[CAA Section 110] * * * or any other
final action of the Administrator under
[the CAA] (including any denial or
disapproval by the Administrator under
subchapter I of [the CAA]).” Id. We
accordingly regard the various
comments received concerning NOx
BART to provide no grounds or
jurisdictional basis for judicial review.
However, commenters have made
various assertions regarding our
obligations to act on the NOx BART
portion of the SIP, some aspects of
which are factually inaccurate. We
believe it is appropriate to respond to
some of these remarks for the
informational benefit of these
stakeholders and the public.

Comment: EPA’s proposal does not
address the NOx BART determination
for San Juan Generating Station that was
submitted by New Mexico in 2011. EPA
should act expeditiously to review and
approve New Mexico’s BART
determination.

Response: We acknowledge that New
Mexico’s submitted NOx BART
determination for SJGS is not addressed
by our proposal and final action. We
also acknowledge that this part of the
SIP submittal, at this time, remains
pending review. Unless this part of the
SIP submittal is withdrawn by the State
before EPA takes final action upon it,
the Clean Air Act requires that EPA
takes final action to approve or
disapprove this part of the SIP submittal
by January 5, 2013, i.e., 18 months after
its receipt. This requirement follows
from the Administrator’s
nondiscretionary duty to approve or

disapprove SIP submittals under the
deadlines prescribed at CAA Section
110(k). If EPA misses the deadline
found in this section of the CAA, the
agency may be subject to a civil suit in
a United States District Court that will
order and compel the performance of
this nondiscretionary duty. See CAA
Section 304(a).

Comment: One commenter asserts
that we cannot approve New Mexico’s
reasonable progress goals based on
uncertain NOx BART reductions at
SJGS. The commenter takes note that
our proposal had stated our expectation
that “future emission reductions will be
achieved in compliance with the
existing [FIP] or in compliance with the
terms of a future-approved BART
determination for SJGS determined to
consistent with RHR requirements.” The
commenter asserts that EPA cannot
relax the 0.05 Ib/MMbtu limit in the FIP
unless it is judicially overturned.

Response: We do not agree that NOx
BART reductions are uncertain in a way
that bars approval of the submitted
reasonable progress goals. As detailed in
our proposal, the reasonable progress
goals submitted to satisfy the
requirements of 40 CFR 51.309(g) RHR
requirements have utilized visibility
improvements projected in WRAP
modeling. The WRAP modeling
includes some assumptions about future
emissions from the SJGS and FCPP
based on consultation with the states
but does not include the level of NOx
reductions currently anticipated from
implementation of BART at FCPP or
SJGS. Our reference to the existing FIP
or a future-approved BART
Determination from a state SIP submittal
was offered to merely observe that we
expect the additional emission
reductions will result in improved
future visibility conditions beyond the
visibility projections and established
reasonable progress goals based on the
WRAP modeling. We believe this
provides valuable context for our review
of the 51.309(g) SIP submittal and to
persons who read the proposal. We
referenced anticipated emission
reductions at Four Corners Power Plant
(FCPP) for the same reason, except in
that case the emission controls for that
emission source are not subject to the
jurisdiction of the New Mexico
Environment Department. We do not
agree that BART emission limits at
FCPP had to be finalized as a predicate
for our action on the New Mexico
Regional Haze SIP. We note that the
final rule addressing BART at FCPP (77
FR 51620) published on August 24,
2012 (after the publication of our
proposed notice) requires an 80%
reduction in NOx emissions across all

five units or for the shutdown of units
1, 2 and 3 and emission reductions at
Units 4 and 5 to meet an emission limit
of 0.098 1b/MMBtu NOx, resulting in an
87% reduction in total NOx emissions.
As discussed elsewhere in this notice,
we find New Mexico’s assessment of
RPGs and long term strategy to be
adequate, providing sufficient basis for
our approval. We expect the state to
include any corrections and updates to
emission reductions in its next Regional
Haze SIP with updated modeling to
quantify the visibility improvement that
results from all emission reduction
measures in place by 2018.

Of course, any references in the
proposal to the existing FIP for SJGS or
to a future-approved BART
determination consistent with the RHR
(i.e., from a state SIP submittal or
amendment of the existing FIP) would
necessarily assume that our past and
future actions regarding NOx BART at
SJGS will be upheld against any judicial
challenges. Since we consider the FIP to
have been validly promulgated and we
have not proposed to revise its limits or
proposed to approve any state-
submitted BART determination with
different limits into the New Mexico
SIP, the commenter’s contention that
EPA may not relax the BART limit
promulgated in the FIP is not presently
in issue. Commenters are not barred
from resubmitting this comment as it
may, in their view, apply toward future
proposals, if any, regarding NOx BART
for SJGS.

Comment: An existing consent decree
that requires EPA action on “‘all
remaining RH SIP elements” by
November 15, 2012 requires EPA to act
on the NOx BART element of New
Mexico’s 2011 regional haze SIP
submittal by that date.

Response: The basis for the lawsuit
that led to EPA’s entry into the
referenced consent decree was EPA’s
failure to ensure all regional haze
requirements for New Mexico were
effective on the expiration of a 2 year
FIP clock that began when EPA found
that New Mexico failed to submit a SIP
revision to address all the requirements
of the Regional Haze Rule. See CAA
Section 110(c). The consent decree does
not compel EPA action on any
particular RH SIP submittal. NOx BART,
addressed by our earlier FIP, and
already addressed by the time of EPA’s
entry into the consent decree is not a
“remaining” RH SIP element under the
consent decree. We note our compliance
with the consent decree is subject to
review by the judge who maintains
jurisdiction over it. We further note that
EPA’s original proposal date was also
required by this consent decree, and no
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parties to the consent decree have
suggested that EPA failed to follow its
terms, either in comments on the
proposal or to the supervising judge.
Comment: Section 110(k)(3) of the
CAA requires EPA to take action on the
entire 2011 Regional Haze SIP
submittal, which includes the NOx
BART portion which was not covered
by the proposal. The text of Section
110(k)(3) suggests this is required by its
phrasing that a SIP submittal shall be
approved ‘“‘as a whole.” EPA cannot
break apart a single SIP submittal and
take final action only on certain
individual components of the SIP.
Response: We disagree, because we
find that NOx BART is a severable
component of the New Mexico Regional
Haze SIP. We believe it can be reviewed
and acted upon separately from the
other components of the submitted SIP
revision without compromising our
approvability analysis or compromising
the opportunities of the public to
understand and comment on the
proposed action. Aside from a comment
regarding reasonable progress goals that
we have rejected above, no comments
have suggested otherwise. Section
110(k)(3) does not require EPA to act on
the entirety of a SIP submittal in one
proposal and one final action. Instead,
unless parts of a submittal are not
severable from each other, EPA has the
flexibility to propose and finalize action
on some components of a submittal
while deferring review of other
independent parts. EPA’s authority to
proceed with separate proposal and
final actions on self-standing parts of
submitted SIP revisions is confirmed,
and not at all barred, by 110(k)(3). This
is evident from innumerable past EPA
actions reviewing submitted SIP
revisions from state and local air quality
authorities throughout the country; this
long implementation history includes
past EPA actions on SIP submittals from
the state of New Mexico. Given that a
State can freely package miscellaneous
provisions dealing with different Clean
Air Act requirements into one submittal,
EPA generally has the discretion to act
on severable parts of any submittal at
different times. This discretion can
allow prioritization of resources, may
avoid confusion of issues for
commenters, and may promote efficient
review and administrative processing of
pending submitted SIP revisions. For
example, the NOx BART component of
the submitted SIP revision, assuming it
were deemed approvable in whole or in
part, would potentially entail
Administrator action to withdraw or
revise the previously promulgated FIP.
This action may not be signed by the
Regional Administrator (as is the case

with this final action), and it may be
subject to the procedures and review
requirements of CAA Section 307(d) (as
is not the case with this final action). As
previously discussed, we do
acknowledge the statutory obligation to
act on the NOx BART component of the
submitted SIP revisions by January 5,
2013. In so doing, our review of the
submitted NOx BART determination
will be subject to Section 110(k)(3),
which generally requires approval,
disapproval, or possible partial
approval/partial disapproval, consistent
with future findings on whether it meets
the requirements of the Clean Air Act.

Because we have not proposed action
on the submitted NOx BART
determination of July 2011, we deem
this comment (as well as the other
comments we have addressed in this
section) to be outside the scope of our
proposal and to be no bar to today’s
approval action.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 USC 7410(k); 40
CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
USC 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
USC 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 USC 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law. Consistent with EPA policy,
EPA nonetheless offered consultation to
tribes regarding the rulemaking action.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 28, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
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Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur dioxides,
Visibility, Regional haze, Best available
control technology.

Dated: November 15, 2012.
Ron Curry,

PART 52 [AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart GG—New Mexico

Regional Administrator, Region 6.
40 CFR part 52 is amended to read as

m 2. Section 52.1620 is amended:
m a. In paragraph (c), under the first

sequential order for “Part 65’ and ‘‘Part
81", and
m b. In paragraph (e), under the second
table entitled “EPA Approved
Nonregulatory Provisions and Quasi-
Regulatory Measures in The New
Mexico SIP” by adding to the end of the
table a new entry for ‘“‘Regional Haze SIP
under 40 CFR 51.309”.

The additions and revisions read as
follows:

follows: table entitled “EPA Approved New o
Mexico Regulations” by revising the §52.1620 Identification of plan.
entries for Part 60, Part 61, Part 73, and  * * * * *
Part 80, and adding new entries in (¢)* * =
State ap-
State citation Title/Subject proval/effec- EPA Approval date Comments
tive date
New Mexico Administrative Code (NMAC) Title 20—Environment Protection Chapter 2—Air Quality
Part B0 ....cccveeiieiee e Open Burning .......cccoceeveeennen. 12/31/2003 11/27/2012 [Insert FR page
number where document
begins].
Part 61 e Smoke and Visible Emissions 11/30/1995 9/26/1997, 62 FR 50514 ........
Part B85 ... Smoke Management .............. 12/31/2003 11/27/2012 [Insert FR page
number where document
begins].

Part 73 ..o Notice of Intent and Emis- 7/6/2011 11/27/2012 [Insert FR page
sions Inventory Require- number where document
ments. begins].

Part 80 ...eeeeeeee e Stack Heights .........cccceveenee. 11/30/1995 9/26/1997, 62 FR 50514 ........

Part 81 ..o Western Backstop Sulfur Di- 7/6/2011 11/27/2012 [Insert FR page
oxide Trading Program. number where document

begins].

* * * * *

(e) * *x %
* * * * *

EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE NEW MEXIcO SIP

State sub-
mittal/effec-
tive date

Applicable geographic or non-

Name of SIP provision attainment area

EPA Approval date Explanation

* * * * *

Regional Haze SIP under 40 CFR 51.309 Statewide (except Bernalillo 6/24/2011

County).

* *

11/27/2012 [Insert FR page
number where document
begins].

Nitrogen ox-
ides Best
Available
Retrofit
Technology
determina-
tion for San
Juan Gen-
erating Sta-
tion not in-
cluded in
approval
action.
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[FR Doc. 2012-28591 Filed 11-26-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2011-0589 and EPA-R09-
OAR-2011-0622; FRL-9753-3]

Approval of Air Quality Implementation
Plans; California; San Joaquin Valley
and South Coast; Attainment Plan for
the 1997 8-hour Ozone Standards;
Technical Amendments

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Final rule; technical
amendments.

SUMMARY: EPA is making technical
amendments to the Code of Federal
Regulations (CFR) to reflect the
Agency’s March 1, 2012 final approvals
of the California State Implementation
Plans for attainment of the 1997 8-hour
ozone National Ambient Air Quality
Standards in the San Joaquin Valley and
the South Coast Air Basin. These
technical amendments correct the CFR
to properly codify the California Air
Resources Board’s commitments to
propose certain defined measures.

DATES: This technical amendment is
effective on November 27, 2012.

FOR FURTHER INFORMATION CONTACT:
Frances Wicher, Air Planning Office
(AIR-2), U.S. Environmental Protection
Agency, Region 9, (415) 972-3957,
wicher.frances@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we”, “us”
and “our” refer to EPA.

On March 1, 2012, EPA fully
approved the California State
Implementation Plans (SIPs) for
attainment of the 1997 8-hour ozone
National Ambient Air Quality Standards
(NAAQS) in the San Joaquin Valley and
South Coast (Los Angeles) Air Basin and
included provisions of these SIPs in the
Code of Federal Regulations (CFR) at 40
CFR 52.220(c). See 77 FR 12652 (March
1, 2012) and 77 FR 12674 (March 1,
2012). As submitted, these SIPs include
commitments by the California Air
Resources Board (CARB) to propose
certain defined measures. These
commitments were included in the
Progress Report on Implementation of
PMs s State Implementation Plans (SIP)
for the South Coast and San Joaquin
Valley Air Basins and Proposed SIP
Revisions (2011 Progress Report”),
adopted by CARB on April 28, 2011 and
submitted on May 18, 2011 and the 8-

Hour Ozone State Implementation Plan
Revisions and Technical Revisions to
the PM, s State Implementation Plan
Transportation Conformity Budgets for
the South Coast and San Joaquin Valley
Air Basins (2011 Ozone SIP
Revisions”), adopted by CARB on July
21, 2011 and submitted on July 29,
2011.

In the preamble to our final action
approving the San Joaquin Valley’s 8-
Hour Ozone SIP, we stated that we are
approving “CARB’s commitments to
propose certain defined measures, as
listed in Table B—1 on page 1 of
Appendix B of the 2011 Progress Report
and in Appendix A-3 of the 2011 Ozone
SIP Revisions.” See 77 FR 12652 at
12670. We proposed the same at 76 FR
557846, 57867 (September 16, 2011).
EPA did not, however, accurately codify
this approval in the final regulatory text.
We are issuing this technical
amendment to 40 CFR 52.220 to correct
this oversight. This technical
amendment makes no changes to the
substance of our March 1, 2012 approval
of the SJV 8-Hour Ozone SIP.

In the preamble to our final action
approving the South Coast 8-Hour
Ozone SIP, we stated that we are
approving “CARB’s commitments to
propose certain defined measures, as
listed in Appendix B, Table B—1 of the
2011 Ozone SIP Revision.” * See 77 FR
12674, 12693. We proposed this action
at 76 FR 57872 at 57895 (September 16,
2011). EPA did not, however, accurately
codify this approval in the final
regulatory text. We are issuing this
technical amendment to 40 CFR 52.220
to correct this oversight. This technical
amendment makes no changes to the
substance of our March 1, 2012 approval
of the South Coast 8-Hour Ozone SIP.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen Dioxide, Ozone, Volatile
organic compounds.

Dated: November 9, 2012 .
Jared Blumenfeld,
Regional Administrator, Region IX.

For the reasons discussed in the
preamble, EPA amends 40 CFR part 52
to read as follows:

142011 Ozone SIP Revision” here should have
been “2011 Progress Report.” CARB included Table
B-1 in Appendix B in the 2011 Ozone SIP Revision
for informational purposes only but intended that
the commitments to propose defined measures as
given on Table B-1 of Appendix B of the 2011
Progress Report be included in the South Coast 8-
hour Ozone SIP. See Appendix A-3 of the 2011
Ozone SIP Revisions.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by:

m a. Adding and reserving paragraph
(c)(396)(ii)(A)(2)(i]); and
m b. Adding paragraphs
(c)(396)(ii)(A)(2)(iii) and
(c)(401)(ii)(A)(2)(11).

The added text reads as follows.

§52.220 Identification of plan.

* * * * *

C)* L
396)* E

ii)* * %

ii) [Reserved]

(i) Commitments to propose
measures as provided in Appendix B,
Table B—1 of the Progress Report on the
Implementation of PM.s State
Implementation Plans (SIP) for the
South Coast and San Joaquin Valley Air
Basins and Proposed SIP Revisions
(Release Date: March 29, 2011), adopted
April 28, 2011, as amended by
Appendix A, p. A-7 of the 8-Hour
Ozone State Implementation Plan
Revisions and Technical Revisions to
the PM, s State Implementation Plan
Transportation Conformity Budgets for
the South Coast and San Joaquin Valley
Air Basins (Release Date: June 20, 2011),
adopted July 21, 2011.

* * * * *

401) * % %
ii) * * %
A] * % %
2) EE

(7)) Commitment to propose measures
as provided in Appendix B Table B-1 of
the Progress Report on the
Implementation of PM s State
Implementation Plans (SIP) for the
South Coast and San Joaquin Valley Air
Basins and Proposed SIP Revisions
(Release Date: March 29, 2011), adopted
April 28, 2011.
[FR Doc. 201228598 Filed 11-26-12; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF VETERANS payment requests in electronic form in ~ programs or the rights and obligations of
AFFAIRS order to enhance customer service, recipients thereof; or (4) Raise novel

48 CFR Parts 832 and 852
RIN 2900-AN97

VA Acquisition Regulation: Electronic
Submission of Payment Requests

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is issuing a final rule to
require contractors to submit payment
requests in electronic form in order to
enhance customer service, departmental
productivity, and adoption of
innovative information technology,
including the appropriate use of
commercial best practices. This
document adopts the proposed rule
published on April 18, 2012, as a final
rule with a non-substantive technical
change.

DATES: Effective Date: This rule is
effective December 27, 2012.

FOR FURTHER INFORMATION CONTACT:
James Trudeau, Procurement Policy
Service (003A2A), Office of Acquisition
and Logistics, Department of Veterans
Affairs, 810 Vermont Ave., NW.,
Washington, DC 20420, (202) 461-5661.
(This is not a toll free number.)

SUPPLEMENTARY INFORMATION: On ]uly 7,
2009, VA published a notice, in the
Federal Register at 74 FR 32223, of a
class deviation to Federal Acquisition
Regulation (FAR) 32.905 (48 CFR
32.905), which added an interim
electronic invoicing clause in the VA
Acquisition Regulation (VAAR). The
interim clause encouraged contractors to
voluntarily submit invoices
electronically, which VA determined
would improve the accuracy and
efficiency of payment processing. Under
this interim clause, contractors who
chose to use electronic invoicing had
three options to submit payment
requests in electronic form: (1)
Electronic Invoice Presentment and
Payment System; (2) American National
Standards Institute (ANSI) X12
electronic data interchange (EDI)
formats; or (3) another electronic form
as prescribed by the contract
administration office and the designated
agency office. VA’s notice regarding
interim, optional electronic invoicing
noted VA intended to initiate notice-
and-comment rulemaking to amend the
VAAR to make electronic invoicing
mandatory.

On April 18, 2012, VA published a
proposed rule, in the Federal Register at
77 FR 23204, which announced the
intent to require contractors to submit

departmental productivity, and
adoption of innovative information
technology, including the appropriate
use of commercial best practices.

We provided a 60-day comment
period for interested parties to submit
comments to VA on or before June 18,
2012. We received no comments.

Based on the rationale set forth in the
proposed rule and this document, we
are adopting the proposed rule as a final
rule without any substantive changes.
We are renumbering proposed subpart
“832.10” and VAAR “832.1001,”
“832.1002,” ““832.1003,” ““832.1003-1,”
and ““832.1003-2" to read subpart
“832.70” and VAAR “832.7000,”
£832.7001,” “832.7002,” ““832.7002-1,”
and “832.7002-2,” respectively, to
ensure the VAAR subpart numbering
does not conflict with the FAR subpart
numbering. We are renumbering
proposed VAAR “852.273-76" to read
852.232-72" to align it with part 832-
Contract Financing. We are also making
non-substantive conforming changes to
the cross references in proposed VAAR
832.1002(c) (now VAAR 832.7001(c)),
VAAR 832.1003-2 (now VAAR
832.7002-2), and VAAR 852.273-76
(now VAAR 852.232-72).

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action” requiring review by
the Office of Management and Budget
(OMB) as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan

legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601-612. The Secretary
acknowledges that this final rule could
affect some small entities; however, the
economic impact was determined not
significant and is expected to be
outweighed by the positive economic
impact of the final rule. Small entities
should realize a positive economic
impact as a result of electronic invoice
submission due to the avoidance of
traditional invoicing costs such as
postage and mailing supplies. VA’s data
transmission methods for electronic
invoice submission accommodate all
existing accounts receivable/billing
systems that contractors are currently
using to submit electronic invoices to
VA. As aresult, no additional hardware
or software purchases by contractors are
necessary to submit electronic invoices.
Additionally, the VA electronic invoice
payment and presentment system is
provided to all contractors free of
charge. No negative economic impact
has been reported by small entities
voluntarily using electronic invoice
submission in accordance with the
existing interim electronic invoicing
clause in the VAAR. In 2006, the U.S.
Government Accountability Office
issued a report to Congressional
Committees titled “DoD Payments to
Small Businesses: Implementation and
Effective Utilization of Electronic
Invoicing Could Further Reduce Late
Payments” (GAO-06—358). The report
confirmed the effectiveness of electronic
invoicing in eliminating paper and
redundant data entry; improving data
accuracy; reducing the number of lost or
misplaced documents; and ultimately,
improving timely payments to small
businesses. Therefore, pursuant to 5
U.S.C. 605(b), this rulemaking is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.
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Paperwork Reduction Act

This final rule does not impose any
additional information collection
requirements requiring approval of
OMB under the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501, et seq.
Collections of information referenced in
VAAR Parts 832 and 852 have
previously been approved in accordance
with OMB prompt payment regulations
at 5 CFR part 1315. See 64 FR 52580—
01. Collections relating to the
submission and payment of invoices are
approved under OMB Control Numbers
9000—-0070 and 0102, which govern the
submission of adequate documentation
to support contractor requests for
payment.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

There is no Catalog of Federal
Domestic Assistance program number
and title for the program in this final
rule.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, approved this
document on November 20, 2012, for
publication.

List of Subjects
48 CFR Part 832
Government procurement.
48 CFR Part 852
Government procurement; Reporting
and recordkeeping requirements.

Dated: November 20, 2012.
Robert C. McFetridge,
Director of Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, the Department of Veterans
Affairs amends 48 CFR chapter 8 as
follows:

PART 832—CONTRACT FINANCING

m 1. The authority citation for part 832
continues to read as follows:

Authority: 40 U.S.C. 121(c) and 48 CFR
1.301-1.304.

m 2. Add subpart 832.70 to read as
follows:

Subpart 832.70—Electronic Invoicing
Requirements

832.7000 General.

832.7001 Definitions.

832.7002 Electronic payment requests.
832.7002—1 Data transmission.
832.7002—2 Contract clause.

Subpart 832.70—Electronic Invoicing
Requirements

832.7000 General.

This subpart prescribes requirements
and procedures for submitting and
processing payment requests in
electronic form.

832.7001 Definitions.

As used in this subpart:

(a) Contract financing payment has
the meaning given in FAR 32.001.

(b) Designated agency office has the
meaning given in 5 CFR 1315.2(m).

(c) Electronic form means an
automated system transmitting
information electronically according to
the accepted electronic data
transmission methods identified in
VAAR 832.7002—1. Facsimile, email,
and scanned documents are not
acceptable electronic forms for
submission of payment requests.

(d) Invoice payment has the meaning
given in FAR 32.001.

(e) Payment request means any
request for contract financing payment
or invoice payment submitted by a
contractor under a contract.

832.7002 Electronic payment requests.

(a) The contractor shall submit
payment requests in electronic form
unless directed by the contracting
officer to submit payment requests by
mail. Purchases paid with a
Government-wide commercial purchase
card are considered to be an electronic
transaction for purposes of this rule, and
therefore no additional electronic
invoice submission is required.

(b) The contracting officer may direct
the contractor to submit payment
requests by mail, through the United
States Postal Service, to the designated
agency office for:

(1) Awards made to foreign vendors
for work performed outside the United
States;

(2) Classified contracts or purchases
when electronic submission and

processing of payment requests could
compromise the safeguarding of
classified or privacy information;

(3) Contracts awarded by contracting
officers in the conduct of emergency
operations, such as responses to
national emergencies;

(4) Solicitations or contracts in which
the designated agency office is a VA
entity other than the VA Financial
Services Center in Austin, Texas; or

(5) Solicitations or contracts in which
the VA designated agency office does
not have electronic invoicing capability
as described above.

832.7002-1 Data transmission.

The contractor shall submit electronic
payment requests through:

(a) VA’s Electronic Invoice
Presentment and Payment System (See
Web site at http://www.fsc.va.gov/
einvoice.asp.); or,

(b) A system that conforms to the X12
electronic data interchange (EDI)
formats established by the Accredited
Standards Center (ASC) chartered by the
American National Standards Institute
(ANSI). The X12 EDI Web site (http://
www.x12.org) includes additional
information on EDI 810 and 811
formats.

832.7002-2 Contract clause.

The contracting officer shall insert the
clause at 852.232-72, Electronic
submission of payment requests, in all
solicitations and contracts.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. The authority citation for part 852
continues to read as follows:

Authority: 38 U.S.C. 501, 8127, 8128, and
8151-8153; 40 U.S.C. 121(c) and 48 CFR
1.301-1.304.

Subpart 852.2—Texts of Provisions
and Clauses

m 4. Add 852.232-72 to subpart 852.2 to
read as follows:

852.232-72 Electronic submission of
payment requests.

As prescribed in 832.7002-2, insert
the following clause:

Electronic Submission of Payment
Requests (NOV 2012)

(a) Definitions. As used in this clause—

(1) Contract financing payment has the
meaning given in FAR 32.001.

(2) Designated agency office has the
meaning given in 5 CFR 1315.2(m).

(3) Electronic form means an automated
system transmitting information
electronically according to the accepted
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electronic data transmission methods and
formats identified in paragraph (c) of this
clause. Facsimile, email, and scanned
documents are not acceptable electronic
forms for submission of payment requests.

(4) Invoice payment has the meaning given
in FAR 32.001.

(5) Payment request means any request for
contract financing payment or invoice
payment submitted by the contractor under
this contract.

(b) Electronic payment requests. Except as
provided in paragraph (e) of this clause, the
contractor shall submit payment requests in
electronic form. Purchases paid with a
Government-wide commercial purchase card
are considered to be an electronic transaction
for purposes of this rule, and therefore no
additional electronic invoice submission is
required.

(c) Data transmission. A contractor must
ensure that the data transmission method and
format are through one of the following:

(1) VA’s Electronic Invoice Presentment
and Payment System. (See Web site at
http://www.fsc.va.gov/einvoice.asp.)

(2) Any system that conforms to the X12
electronic data interchange (EDI) formats
established by the Accredited Standards
Center (ASC) and chartered by the American
National Standards Institute (ANSI). The X12
EDI Web site (http://www.x12.org) includes
additional information on EDI 810 and 811
formats.

(d) Invoice requirements. Invoices shall
comply with FAR 32.905.

(e) Exceptions. If, based on one of the
circumstances below, the contracting officer
directs that payment requests be made by
mail, the contractor shall submit payment
requests by mail through the United States
Postal Service to the designated agency
office. Submission of payment requests by
mail may be required for:

(1) Awards made to foreign vendors for
work performed outside the United States;

(2) Classified contracts or purchases when
electronic submission and processing of
payment requests could compromise the
safeguarding of classified or privacy
information;

(3) Contracts awarded by contracting
officers in the conduct of emergency
operations, such as responses to national
emergencies;

(4) Solicitations or contracts in which the
designated agency office is a VA entity other
than the VA Financial Services Center in
Austin, Texas; or

(5) Solicitations or contracts in which the
VA designated agency office does not have
electronic invoicing capability as described
above.

(End of clause)
[FR Doc. 2012—-28612 Filed 11-26-12; 8:45 am]

BILLING CODE 8320-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 578

[Docket No. NHTSA-2012-0131; Notice 2]
RIN 2127-AL16

Civil Penalties

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: This document increases the
maximum civil penalty amounts for
violations of motor vehicle safety
requirements for the National Traffic
and Motor Vehicle Safety Act, as
amended, and violations of bumper
standards and consumer information
provisions. Specifically, this increases
the maximum civil penalty amounts for
single violations of motor vehicle safety
requirements, a series of related
violations of school bus and equipment
safety requirements, a series of related
violations of bumper standards, and a
series of related violations of consumer
information regarding crashworthiness
and damage susceptibility requirements.
This action is taken pursuant to the
Federal Civil Monetary Penalty Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act of
1996, which requires us to review and,
as warranted, adjust penalties based on
inflation at least every four years.

DATES: This rule is effective December
27, 2012.

ADDRESSES: Any petitions for
reconsideration should refer to the
docket number of this document and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue SE, West
Building, Fourth Floor, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Matthew Weisman, Office of Chief
Counsel, NHTSA, telephone (202) 366—
5834, facsimile (202) 366—3820, 1200
New Jersey Ave, SE., Washington, DC
20590.

SUPPLEMENTARY INFORMATION:
I. Background

In order to preserve the remedial
impact of civil penalties and to foster
compliance with the law, the Federal
Civil Monetary Penalty Inflation
Adjustment Act of 1990 (28 U.S.C. 2461
Notes, Pub. L. 101-410), as amended by
the Debt Collection Improvement Act of
1996 (Pub. L. 104—134) (referred to
collectively as the “Adjustment Act” or,

in context, the “Act”), requires us and
other Federal agencies to adjust civil
penalties for inflation. Under the
Adjustment Act, following an initial
adjustment that was capped by the Act,
these agencies must make further
adjustments, as warranted, to the
amounts of penalties in statutes they
administer at least once every four
years.

NHTSA’s initial adjustment of civil
penalties under the Adjustment Act was
published on February 4, 1997. 62 FR
5167. At that time, we codified the
penalties under statutes administered by
NHTSA, as adjusted, in 49 CFR part
578, Civil Penalties. Thereafter, we
adjusted certain penalties based on the
Adjustment Act and codified others
based on other laws including the
Transportation Recall Enhancement,
Accountability, and Documentation Act.

On May 16, 2006, NHTSA last
adjusted the maximum civil penalty for
a single violation of the Motor Vehicle
Safety Act, sections 30112, 30115,
30117 through 30122, 30123, 30125(c),
30127, or 30141 through 30147 of Title
49 of the United States Code or a
regulation thereunder, as specified in 49
CFR 578.6(a)(1) from $5,000 to $6,000.
71 FR 28279. At the same time, the
agency adjusted the maximum civil
penalty for a single violation of the
Motor Vehicle Safety Act, section 30166
of Title 49 of the United States Code or
a regulation thereunder, to $6,000.

On February 10, 2010, NHTSA last
adjusted the maximum civil penalty for
a related series of violations of the
Motor Vehicle Safety Act as amended
involving school buses and school bus
equipment, section 30112(a)(1) as it
involves school buses and school bus
equipment and section 30112(a)(2) of
Title 49 of the United States Code, as
specified in 49 CFR 578.6(a)(2) from
$15,000,000 to $16,650,000. 75 FR 5246.

Also on February 10, 2010, NHTSA
last adjusted the maximum civil penalty
for a related series of violations of
bumper standards, section 32506 of
Title 49 of the United States Code, as
specified in 49 CFR 578.6(c)(2) from
$1,025,000 to $1,175,000. 75 FR 5246. In
addition, on February 10, 2010, NHTSA
last adjusted the maximum civil penalty
for a related series of violations of
consumer information requirements
regarding crashworthiness and damage
susceptibility, section 32308 of Title 49
of the United States Code, as specified
in 49 CFR 578.6(d)(1) from $500,000 to
$575,000. 75 FR 5246.

We have reviewed the civil penalty
amounts in 49 CFR part 578 and on
September 7, 2012, published a NPRM
initiating this rulemaking to adjust
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certain penalties under the Adjustment
Act. 77 FR 55175.

II. Method of Calculation—Adjustments

Under the Adjustment Act, we
determine the inflation adjustment for
each applicable civil penalty by
increasing the maximum civil penalty
amount per violation by a cost-of-living
adjustment, and then applying a
rounding factor. Section 5(b) of the
Adjustment Act defines the “cost-of-
living”” adjustment as: The percentage (if
any) for each civil monetary penalty by
which—

(1) The Consumer Price Index for the
month of June of the calendar year
preceding the adjustment exceeds

(2) The Consumer Price Index for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.

Since the adjustment is intended to be
effective before December 31, 2012, the
“Consumer Price Index [CPI] for the
month of June of the calendar year
preceding the adjustment” would be the
CPI for June 2011. This figure, based on
the Adjustment Act’s requirement of
using the CPI “for all-urban consumers
published by the Department of Labor”
is 676.162. The penalty amounts that
NHTSA is adjusting based on the
Adjustment Act’s requirements were
last set in 2006 for a single violation of
the Motor Vehicle Safety Act, and in
2010 for a series of related violations of
school bus safety requirements, a series
of related violations of bumper
standards, and a series of related
violations of consumer information
requirements regarding crashworthiness
and damage susceptibility. The CPI
figure for June of 2006 is 607.8 and June
of 2010 is 652.926

Individuals interested in deriving the
CPI figures used by the agency may visit
the Department of Labor’s Consumer
Price Index Home Page at http://
www.bls.gov/cpi/home.htm. Scroll
down to ‘“CPI Databases”, “All Urban
Consumers (Current Series)”’, and click
on “Top Picks”. Next, select the “U.S.
ALL ITEMS 1967=100—
CUURO000AAOQ” box, and click on the
“Retrieve Data” button.

Accordingly, the factors that we are
using in calculating the increases are
1.11 (676.162/607.8) for a single Motor
Vehicle Safety Act violation and 1.04
(676.162/652.926) for a related series of
Motor Vehicle Safety Act violations
pertaining to school buses or school bus
equipment, as well as for a series of
related violations of bumper standards,
and a series of related violations of
consumer information requirements.
Using these inflation factors, calculated

increases under these adjustments are
then subject to a specific rounding
formula set forth in Section 5(a) of the
Adjustment Act. 28 U.S.C. 2461, Notes.
Under that formula:

Any increase shall be rounded to the
nearest:

(1) Multiple of $10 in the case of
penalties less than or equal to $100;

(2) Multiple of $100 in the case of
penalties greater than $100 but less than
or equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

III. Changes to Maximum Penalties
Under the Motor Vehicle Safety Act, 49
U.S.C. Chapter 301

Changes to 49 CFR 578.6(a)(1), (a)(3)

The maximum civil penalty for a
violation of any of sections 30112,
30115, 30117 through 30122, 30123(a),
30125(c), 30127, or 30141 through
30147 of Title 49 of the United States
Code or a regulation prescribed under
any of those sections is $6,000, as
specified in 49 CFR 578.6(a)(1). The
underlying statutory civil penalty
provision is 49 U.S.C. 30165(a)(1).
Applying the appropriate inflation
factor (1.11) to the Adjustment Act
calculation raises the $6,000 figure to
$6,679, an increase of $679. Under the
rounding formula, any increase in a
penalty’s amount shall be rounded to
the nearest multiple of $1,000. In this
case, the increase would be $1,000.
Accordingly, NHTSA is amending
Section 578.6(a)(1) to increase the
maximum civil penalty from $6,000 to
$7,000 for each violation.

The maximum civil penalty for a
violation of section 30166 of Title 49 of
the United States Code or a regulation
prescribed under that section is $6,000,
as specified in 49 CFR 578.6(a)(3). The
underlying statutory civil penalty
provision is 49 U.S.C. 30165(a)(3).
Applying the appropriate inflation
factor (1.11) to the Adjustment Act
calculation raises the $6,000 figure to
$6,679, an increase of $679. Under the
rounding formula, any increase in a
penalty’s amount shall be rounded to
the nearest multiple of $1,000. In this
case, the increase would be $1,000.
Accordingly, NHTSA is amending
Section 578.6(a)(3) to increase the
maximum civil penalty from $6,000 to
$7,000 per violation per day.

Change to 49 CFR 578.6(a)(2)

The maximum civil penalty for a
series of related violations of section
30112(a)(1) of Title 49 of the United
States Code involving school buses or
school bus equipment, or of the
prohibition on school system purchases
and leases of 15 passenger vans as
specified in 30112(a)(2) of Title 49 of
the United States Code is $16,650,000,
as codified in 49 CFR 578.6(a)(2). The
underlying statutory civil penalty
provision is 49 U.S.C. 30165(a)(2).
Applying the appropriate inflation
factor (1.04) to the Adjustment Act
calculation raises the $16,650,000 figure
to $17,242,531, an increase of $592,531.
Applying the rounding rules, which
instruct that increases be rounded to the
closest $25,000, produces an increase of
$600,000. Accordingly, NHTSA is
increasing the maximum penalty under
Section 578.6(a)(2) to $17,250,000.

Change to Maximum Penalty Under 49
U.S.C. 32506(a) (49 CFR 578.6(c))

The maximum civil penalty for a
series of related violations of bumper
prohibitions, section 32506(a) of Title
49 of the United States Code, is
$1,175,000 as specified in 49 CFR
578.6(c). The underlying statutory civil
penalty provision is 49 U.S.C. 32507.
Applying the appropriate inflation
factor (1.04) to the Adjustment Act
calculation raises the $1,175,000 figure
to $1,216,815, an increase of $41,815.
Applying the rounding rules, which
instructs that increases be rounded to
the closest $25,000, produces an
increase of $50,000. Accordingly,
NHTSA is increasing the maximum
penalty under Section 578.6(c)(2) to
$1,225,000.

Change to Maximum Penalty Under the
Consumer Information Provisions (49
CFR 578.6(d)(1))

The maximum civil penalty for a
series of related violations of consumer
information provisions regarding
crashworthiness and damage
susceptibility, section 32308(a) of Title
49 of the United States Code, is
$575,000 as specified in 49 CFR
578.6(d)(1). Applying the appropriate
inflation factor (1.04) to the Adjustment
Act calculation raises the $575,000
figure to $595,462, an increase of
$20,462. Applying the rounding rules,
which instruct that increases be
rounded to the closest $25,000,
produces an increase of $25,000.
Accordingly, NHTSA is increasing the
maximum penalty under Section
578.6(d)(1) to $600,000.
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Codification of Penalty in the Medium
and Heavy Duty Vehicle Fuel Efficiency
Program

The Agency’s regulations provide that
the maximum penalty is $37,500 per
vehicle or engine. 49 CFR 535.9(b)(3).
Consistent with the approach of
codifying the penalties under statutes
administered by NHTSA in Part 578,
NHTSA is codifying this amount in a
new subsection (i) of 49 CFR 578.6.

IV. Public Comments on NPRM

NHTSA received one public comment
in response to the Notice of Proposed
Rulemaking for this rulemaking. The
comment was from a private individual
expressing support for the proposed
rulemaking, noting that civil penalties
can lose their effectiveness over time
through inflation, and that review and
amendment of penalties is necessary to
maintain their effectiveness.

V. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed under Executive
Order 12866, ‘“Regulatory Planning and
Review.” This action is limited to the
adoption of adjustments of civil
penalties under statutes that the agency
enforces, and has been determined to be
not “significant” under the Department
of Transportation’s regulatory policies
and procedures and the policies of the
Office of Management and Budget.

Regulatory Flexibility Act

We have also considered the impacts
of this notice under the Regulatory
Flexibility Act. I certify that a this rule
will not have a significant economic
impact on a substantial number of small
entities. The following provides the
factual basis for this certification under
5 U.S.C. 605(b). The amendments
almost entirely potentially affect
manufacturers of motor vehicles and
motor vehicle equipment.

The Small Business Administration’s
regulations define a small business in
part as a business entity “which
operates primarily within the United
States.” 13 CFR 121.105(a). SBA’s size
standards were previously organized
according to Standard Industrial
Classification (““‘SIC”’) Codes. SIC Code
336211 “Motor Vehicle Body
Manufacturing” applied a small
business size standard of 1,000
employees or fewer. SBA now uses size
standards based on the North American

Industry Classification System
(“NAICS”), Subsector 336—
Transportation Equipment
Manufacturing, which provides a small
business size standard of 1,000
employees or fewer for automobile
manufacturing businesses. Other motor
vehicle-related industries have lower
size requirements that range between
500 and 750 employees.

For example, according to the SBA
coding system, businesses that
manufacture truck trailers, travel
trailers/campers, carburetors, pistons,
piston rings, valves, vehicular lighting
equipment, motor vehicle seating/
interior trim, and motor vehicle
stamping qualify as small businesses if
they employ 500 or fewer employees.
Similarly, businesses that manufacture
gasoline engines, engine parts, electrical
and electronic equipment (non-vehicle
lighting), motor vehicle steering/
suspension components (excluding
springs), motor vehicle brake systems,
transmissions/power train parts, motor
vehicle air-conditioning, and all other
motor vehicle parts qualify as small
businesses if they employ 750 or fewer
employees. See http://www.sba.gov/
size/sizetable.pdf for further details.

Many small businesses are subject to
the penalty provisions of 49 U.S.C.
Chapter 301 (Motor Vehicle Safety Act)
and therefore may be affected by the
adjustments made in this rulemaking.
For example, based on comprehensive
reporting pursuant to the early warning
reporting (EWR) rule under the Motor
Vehicle Safety Act, 49 CFR part 579, of
the more than 60 light vehicle
manufacturers reporting, over half are
small businesses. Also, there are other,
relatively low production vehicle
manufacturers that are not subject to
comprehensive EWR reporting.
Furthermore, there are about 70
registered importers. Equipment
manufacturers (including importers),
entities selling motor vehicles and
motor vehicle equipment, and motor
vehicle repair businesses are also
subject to penalties under 49 U.S.C.
30165.

As noted throughout this preamble,
this rule will only increase the
maximum penalty amounts that the
agency could obtain for a single
violation and a related series of
violations of various provisions of the
Motor Vehicle Safety Act, as well as for
a series of related violations of bumper
standards, and a series of related
violations of consumer information
requirements for violations. Under the
Motor Vehicle Safety Act, the penalty
provision requires the agency to take
into account the size of a business when
determining the appropriate penalty in

an individual case. See 49 U.S.C.
30165(b). The agency would also
consider the size of a business under its
civil penalty policy when determining
the appropriate civil penalty amount.
See 62 FR 37115 (July 10, 1997)
(NHTSA'’s civil penalty policy under the
Small Business Regulatory Enforcement
Fairness Act (“SBREFA”)). The penalty
adjustments would not affect our civil
penalty policy under SBREFA.

Since this regulation does not
establish penalty amounts, this rule will
not have a significant economic impact
on small businesses. Small
organizations and governmental
jurisdictions will not be significantly
affected as the price of motor vehicles
and equipment ought not change as the
result of this rule. As explained above,
this action is limited to the adoption of
a statutory directive, and has been
determined to be not “‘significant”
under the Department of
Transportation’s regulatory policies and
procedures.

Executive Order 13132 (Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
officials early in the process of
developing the proposed regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The reason is
that this rule will generally apply to
motor vehicle and motor vehicle
equipment manufacturers (including
importers), entities that sell motor
vehicles and equipment and motor
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vehicle repair businesses. It will have
very limited applicability to States or
local governments, as where they
purchase or lease 15 passenger vans
used for certain school purposes or
activities, which vans do not comply
with federal motor vehicle safety
standards for school buses and
multifunction school activity buses.
Thus, the requirements of Section 6 of
the Executive Order do not apply.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995, Public Law 104—4, requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this rule will
not have a $100 million effect, no
Unfunded Mandates assessment will be
prepared.

Executive Order 12778 (Civil Justice
Reform)

This rule does not have a retroactive
or preemptive effect. Judicial review of
a rule based on this proposal may be
obtained pursuant to 5 U.S.C. 702. That
section does not require that a petition
for reconsideration be filed prior to
seeking judicial review.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, we state that
there are no requirements for
information collection associated with
this rulemaking action.

Privacy Act

Please note that anyone is able to
search the electronic form of all
comments received into any of our
dockets by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(Volume 65, Number 70; Pages 19477—
78), or you may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 578

Imports, Motor vehicle safety, Motor
vehicles, Rubber and Rubber Products,
Tires, Penalties.

In consideration of the foregoing, 49
CFR part 578 is amended as set forth
below.

PART 578—CIVIL AND CRIMINAL
PENALTIES

m 1. The authority citation for 49 CFR
Part 578 is revised to read as follows:

Authority: Pub. L. 101-410, Pub. L. 104—
134, Pub. L. 109-59, 49 U.S.C. 30165, 30170,
30505, 32308, 32309, 32507, 32709, 32710,
32902, 32912, and 33115; delegation of
authority at 49 CFR 1.81, 1.95.

m 2. Section 578.6 is amended by
revising paragraphs (a), (c)(2), and (d)(1)
and adding paragraph (i) to read as
follows:

§578.6 Civil penalties for violations of
specified provisions of Title 49 of the United
States Code.

(a) Motor vehicle safety—(1) In
general. A person who violates any of
sections 30112, 30115, 30117 through
30122, 30123(a), 30125(c), 30127, or
30141 through 30147 of Title 49 of the
United States Code or a regulation
prescribed under any of those sections
is liable to the United States
Government for a civil penalty of not
more than $7,000 for each violation. A
separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by any of those sections. The
maximum civil penalty under this
paragraph for a related series of
violations is $17,350,000.

(2) School buses. (A) Notwithstanding
paragraph (a)(1) of this section, a person
who:

(i) Violates section 30112(a)(1) of Title
49 United States Code by the
manufacture, sale, offer for sale,
introduction or delivery for introduction
into interstate commerce, or importation
of a school bus or school bus equipment
(as those terms are defined in 49 U.S.C.
30125(a)); or

(ii) Violates section 30112(a)(2) of
Title 49 United States Code, shall be
subject to a civil penalty of not more
than $11,000 for each violation. A

separate violation occurs for each motor
vehicle or item of motor vehicle
equipment and for each failure or
refusal to allow or perform an act
required by this section. The maximum
penalty under this paragraph for a
related series of violations is
$17,250,000.

(3) Section 30166. A person who
violates section 30166 of Title 49 of the
United States Code or a regulation
prescribed under that section is liable to
the United States Government for a civil
penalty for failing or refusing to allow
or perform an act required under that
section or regulation. The maximum
penalty under this paragraph is $7,000
per violation per day. The maximum
penalty under this paragraph for a
related series of daily violations is
$17,350,000.

* * * * *

(C) * * %

(2) The maximum civil penalty under
this paragraph (c) for a related series of
violations is $1,225,000.

(d) Consumer information—(1) Crash-
worthiness and damage susceptibility. A
person who violates 49 U.S.C. 32308(a),
regarding crashworthiness and damage
susceptibility, is liable to the United
States Government for a civil penalty of
not more than $1,100 for each violation.
Each failure to provide information or
comply with a regulation in violation of
49 U.S.C. 32308(a) is a separate
violation. The maximum penalty under
this paragraph for a related series of
violations is $600,000.

* * * * *

(i) Medium- and heavy-duty vehicle
fuel efficiency. The maximum civil
penalty for a violation of the fuel
consumption standards of 49 CFR part
535 is not more than $37,500 per
vehicle or engine. The maximum civil
penalty for a related series of violations
shall be determined by multiplying
$37,500.00 times the vehicle or engine
production volume for the model year
in question within the regulatory
averaging set.

Issued on: November 19, 2012.
David L. Strickland,
Administrator.
[FR Doc. 2012—28694 Filed 11-26-12; 8:45 am]
BILLING CODE 4910-59-P


http://dms.dot.gov

70714

Proposed Rules

Federal Register
Vol. 77, No. 228

Tuesday, November 27, 2012

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 304, 327, 381, and 590
[Docket No. FSIS-2009-0022]
RIN 0583—-AD39

Electronic Import Inspection
Application and Certification of
Imported Products and Foreign
Establishments; Amendments To
Facilitate the Public Health Information
System (PHIS) and Other Changes To
Import Inspection Regulations

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is proposing
to amend the meat, poultry, and egg
products import regulations to provide
for the Agency’s Public Health
Information System (PHIS) Import
Component. The PHIS Import
Component, launched on May 29, 2012,
provides an electronic alternative to the
paper-based import inspection
application and imported product
foreign inspection and foreign
establishment certificate processes. In
addition, the Agency is proposing to
delete the discontinued “streamlined”
import inspection procedures for
Canadian product and to require
Sanitation Standard Operating
Procedures (SOPs) at official import
inspection establishments. In addition
to the proposed regulatory amendments
outlined above, FSIS is announcing its
intention to discontinue its practice of
conducting imported product
reinspection based on a foreign
government’s guarantee to replace a lost
or incorrect foreign inspection
certificate and is clarifying its policy of
addressing imported product that is not
presented for reinspection.

DATES: Submit comments on or before
January 28, 2013.

ADDRESSES: FSIS invites interested
persons to submit comments on this

proposed rule. Comments may be
submitted by one of the following
methods:

e Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the online instructions at that site for
submitting comments.

e Mail, including CD-ROMs, etc.:
Send to Docket Clerk, U.S. Department
of Agriculture, Food Safety and
Inspection Service, Patriots Plaza 3,
1400 Independence Avenue SW.,
Mailstop 3782, Room 8-163A,
Washington, DC 20250-3700.

e Hand- or courier-delivered
submittals: Deliver to Patriots Plaza 3,
355 E. Street SW., Room 8-163A,
Washington, DC 20250-3700.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2009-0022. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or comments received, go to
the FSIS Docket Room at Patriots Plaza
3, 355 E. Street SW., Room 8-164A,
Washington, DC 20250-3700 between
8:30 a.m. and 4:30 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT: Ms.
Mary Stanley, Director, Inter